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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 
DISMISSAL—WITHDRAWAL OF PETITION 
(No. 6389) 


In re ABBOTTS DAIRIES, INC., et al. AMA Docket No. 61-14. Order 
issued March 16, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6390) 


In re O. K. STOCK YARDS, INC. P&S Docket No. 2466. Decided 
March 2, 1960. 


Incorrect Accounts and Records—Cease 
and Desist—Consent Order 


Respondent consented to an order requiring it to cease and desist from the 
complained of practices. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, initiated by a complaint filed on January 
29, 1960. Respondent is charged with violating certain provisions 
of the act and the regulations issued thereunder (9 CFR 201.1 
et seq.). On February 19, 1960, respondent filed an amended 
answer in which respondent admits the allegations set forth in 
the complaint and consents to the issuance, without an oral 
hearing, of an appropriate order requiring respondent to cease 
and desist from engaging in the practices charged against it. 
Complainant has recommended that an order in the form sug- 
gested by respondent be entered and that respondent be ordered 
to keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in respondent’s 


business. 


155 











156 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 155 


FINDINGS OF FACT 


1. The O. K. Stock Yards, Maysville, Kentucky, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
and now is a posted stockyard subject to the provisions of 
the act. 


2. The respondent, a Kentucky corporation, is registered 
with the Secretary of Agriculture as a market agency and 
dealer at the stockyard, and at all times mentioned herein the 
respondent was so registered. 


3. (a) On the dates and in the transactions referred to in 
paragraph III of the complaint and at divers other times dur- 
ing the year 1959, respondent sold livestock, consigned 
to it for sale on a commission basis, to respondent’s 
employees, R. R. Stanfield, Thomas Phipps and John Roberts, 
who purchased the livestock for speculative purposes. At the 
time of such transactions said Stanfield and Phipps were em- 
ployed by respondent as auctioneers and said Roberts was em- 
ployed by respondent as market manager, ringman and starter. 


(b) In connection with the transactions referred to above, 
respondent submitted accounts of sale to the consignors of the 
livestock which failed to disclose that the purchasers of the 
livestock were employees of respondent. Copies of such accounts 
of sale were made a part of respondent’s accounts, records and 
memoranda. 


4. On the dates and in the transactions referred to in para- 
graph IV of the complaint and at divers other times during the 
year 1959, respondent sold livestock, consigned to it for sale 
on a commission basis, and in connection therewith issued ac- 
counts of sale to the consignors of the livestock which failed 
to show the full, true and correct names of the purchasers of 
the livestock, but instead showed either no names or initials 
or numeral designations as the names of the purchasers. 


5. On the dates and in connection with the transactions re- 
ferred to in paragraph V of the complaint and at divers other 
times during the year 1959, respondent failed to assess certain 
consignors of livestock the selling commission charges provided 
in respondent’s schedule of rates and charges on file with the 
Secretary of Agriculture and in effect at the time of such trans- 
actions. No commission charges were assessed by respondent in 
connection with such transactions. 
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H. M. WALKER 157 
Cite as 19 A.D. 157 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4 and 
5, it is concluded that respondent has violated sections 304, 
306, 307, 312 and 401 of the act (7 U.S.C. 205, 207, 208, 213, 
221) and sections 201.43, 201.57 and 201.60 of the regulations 
issued thereunder (9 CFR 201.43, 201.57, 201.60). 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices described 
in the Findings of Fact. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
its business. 


This order shall become effective on the 6th day after service 
and copies hereof shall be served upon the parties. 


(No. 6391) 


In re H. M. WALKER, d/b/a MAYSVILLE STocK YARDS. P&S 
Docket No. 2465. Decided March 2, 1960. 


Cease and Desist—Consent Order 


Respondent consented to an order requiring him to cease and desist from 
the complained of practices. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act, initiated by a complaint filed on 
January 25, 1960. Respondent is charged with violating certain 
provisions of the act and the regulations issued thereunder 
(9 CFR 201.1 et seqg.). On February 24, 1960, respondent filed 
an amended answer in which respondent admits the allegations 
set forth in the complaint and consents to the issuance, without 
oral hearing, of an appropriate order requiring respondent to 











158 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 157 


cease and desist from engaging in the practices charged against 
him. Complainant has recommended that an order in the form 
suggested by respondent be entered and that respondent be 
ordered to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in respond- 
ent’s business. 


FINDINGS OF FACT 


1. The Maysville Stock Yards, Maysville, Kentucky, herein- 
after referred to as the stockyard, was at all times mentioned 
herein and now is a posted stockyard subject to the provisions 
of the act. 


2. Respondent, an individual, doing business as Maysville 
Stock Yards, is registered with the Secretary of Agriculture 
as a market agency and dealer at the stockyard, and at all 
times mentioned herein respondent was so registered. 


3. Respondent, at the stockyard, on the dates and in the 
transactions referred to in paragraph III of the complaint and 
at divers other times during the years 1957, 1958 and 1959, 
sold livestock, consigned to respondent for sale on a commission 
basis, to Victor Gilligan, starter and ringman employee of re- 
spondent, who purchased the livestock for speculative purposes. 


4. Respondent, in connection with the transactions referred 
to in Finding of Fact 3, issued accounts of sale to the con- 
signors of the livestock which, in most instances, showed names 
and numeral designations such as “Vic”, “Columbus” and “10” 
as the names of the purchasers of the livestock instead of the 
name of Victor Gilligan. Moreover, such accounts of sale failed 
to disclose that the purchaser of the livestock was an employee 
of respondent. Copies of such accounts of sale were made a 
part of the accounts and records of respondent. 


5. Respondent, at the stockyard, on the dates and in con- 
nection with the transactions referred to in paragraph V of the 
complaint and at divers other times during the years 1957, 
1958 and 1959, failed to assess certain consignors of livestock 
the selling commission charges provided in respondent’s schedule 
of rates and charges on file with the Secretary of Agriculture 
and in effect at the time of such transactions. No selling com- 
mission charges were assessed by respondent in connection with 


such transactions. 
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H. M. WALKER 159 
Cite as 19 A.D. 157 


6. Respondent, at the stockyard, during the years 1957, 
1958 and 1959, in connection with filling orders placed with it 
by Miller Abattoir Company for the purchase of lambs on a 
commission basis consistently charged and collected from Miller 
Abattoir Company a buying commission charge of $25 per 
carload of lambs purchased instead of charging and collecting 
the buying commission charges provided in respondent’s schedule 
of rates and charges on file with the Secretary of Agriculture 
and in effect at the time of such transactions. 


7. Respondent, at the stockyard, on the dates and in the 
transactions referred to in paragraph VII of the complaint and 
at divers other times during the years 1957, 1958 and 1959, 
sold livestock consigned to respondent for sale on a commission 
basis and in connection therewith issued accounts of sale to 
the consignors of the livestock which failed to show the full, 
true and correct names of the purchasers of the livestock but 
instead showed initials or numeral designations as the names 
of the purchasers. Copies of such accounts of sale were made 
a part of the accounts and records of respondent. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3 through 
7, it is concluded that respondent has violated sections 304, 
306, 307, 312 and 401 of the act (7 U.S.C. 205, 207, 208, 213, 
221); and sections 201.43, 201.57 and 201.60 of the regulations 
issued thereunder (9 CFR 201.43, 201.57, 201.60). 


ORDER 

Respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices described 
in the Findings of Fact. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business, 

This order shall become effective on the sixth day after 
service and copies shall be served upon the parties. 











160 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 160 


(No. 6392) 


In re JOHN L. CoopER, W. HOMER RENN AND CHARLES C. DISH- 
MAN, partners, d/b/a COOPER COMMISSION COMPANY. P&S 
Docket No. 2416. Decided March 8, 1960. 


Shippers’ Proceeds—Insolvency-——Cease and Desist 
—Suspension of Registration 


Respondents are ordered to cease and desist from (1) assisting a person 
not registered under the act to engage in market agency activities, (2) 
improperly using shippers’ proceeds, (3) assessing a charge for a serv- 
ice not provided for in their schedule of rates and charges, and (4) 
selling consigned livestock to an employee. Respondents’ registration 
is suspended until they demonstrate that they are solvent. 


Mr. George A. Robertson, for complainant. Respondents pro se. Mr. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed April 10, 1959, by 
the Director, Livestock Division, Agricultural Marketing Ser- 
vice, United States Department of Agriculture. At the time 
the complaint was filed respondents were registered with the 
Secretary under the act as a market agency to buy and sell 
livestock on a commission basis and as a dealer to buy and 
sell livestock for their own account at the Baltimore Union 
Stock Yards, Baltimore, Maryland, a stockyard posted under 
the act. 


The complaint alleges that respondents are insolvent, that 
respondents assisted an individual who was not registered or 
bonded as required by the act to engage in business as a market 
agency, financed the trading of one of the partners so as to 
impair or endanger shippers’ funds, used a false name when 
selling cattle, assessed a charge not set forth in their tariff, and 
sold consigned livestock to an employee. On May 11, 1959, re- 
spondents filed an answer which admitted, denied or explained 
each of the several allegations of the complaint. 

At the request of the parties, a prehearing conference was 


held July 2, 1959, in Washington, D. C., before Jack W. Bain, 
Hearing Examiner, Office of Hearing Examiners, United States 
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COOPER COMMISSION CO. 161 
Cite as 19 A.D. 160 


Department of Agriculture. At the conference, the parties en- 
tered into a stipulation in which respondents admitted the 
allegations of the complaint and waived oral hearing. The parties 
agreed to additional facts with respect to the issue of insol- 
vency. On July 10, 1959, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that respondents not be found to be insolvent and that 
respondents be ordered to cease and desist from the remaining 
violations of the act alleged in the complaint. Both parties filed 
exceptions to the hearing examiner’s report and oral argument 
was held September 4, 1959, in Baltimore, Maryland. 


FINDINGS OF FACT 


1. The Baltimore Union Stock Yards, Baltimore, Maryland, 
was at all times mentioned herein a posted stockyard subject 
to the provisions of the act. 


2. Respondents John L. Cooper, W. Homer Renn and Charles 
C. Dishman, partners, doing business as Cooper Commission 
Company, were registered with the Secretary under the act as 
a market agency to buy and sell livestock on a commission basis 
and as a dealer to buy and sell livestock for their own account 
at the stockyard at the times mentioned herein. 


3. During the period November 3 through December 31, 
1958, respondents assisted and enabled E. D. Baumgarner to 
do business as a market agency at the stockyard by performing 
clearing services for him although they knew that he was not 
registered or bonded as required by the act or the regulations 
issued thereunder. 


4. Respondents used funds of the Cooper Commission Com- 
pany during the period September 11 through October 9, 1958, 
to finance the speculative transactions of respondent Dishman 
by paying $22,398 for 122 head of cattle purchased by him so as 
to endanger or impair the prompt accounting and payment of 
shippers’ funds to consignors of livestock to Cooper Commis- 


sion Company. 

5. During the period September 18 through October 9, 1958, 
respondents sold at the stockyard the 122 head of cattle re- 
ferred to in Finding of Fact 4 under the false name of “All 
Alone Farm” as the seller of the cattle, issued accounts of sale 
showing the false or otherwise incorrect name as the seller of 
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the cattle and made copies of such false accounts of sale a part 
of their records. 


6. During the period October 20 through December 18, 1958, 
respondents, in 14 separate transactions at the stockyard, as- 
sessed and collected from purchasers of livestock a charge 
designated as “loading” ranging from $2 to $8 per transaction, 
notwithstanding the fact that respondents’ schedule of rates and 
charges on file with the Secretary did not provide for such 
a charge. 


co 
7. During the period September 18 through December 8, 
1958, respondents, in 10 separate transactions at the stockyard, 
sold one head of livestock, and on October 23, 1958, sold two 
head of livestock consigned to them for sale on a commission 
basis to an employee, Andrew Eyster. 


8. As of December 31, 1958, respondents’ current liabilities 
exceeded their current assets by $87,367.46 and respondents were 
then insolvent. Since December 31, 1958, respondents have put 
more than $37,367.46 into the capital account of Cooper Com- 
mission Company. A note for $50,000, which was payable on 
demand as of December 31, 1958, has been converted to a 90- 
day note payable to the First National Bank, Baltimore, Mary- 
land. Payment of this loan is guaranteed by a third party. The 
bank has submitted a letter in which its Assistant Cashier states, 
“We see no reason at this time why we cannot allow this loan 
to be renewed each ninety days upon payment of $1,000 and 
interest for a period of two years. Consideration for further 
extensions can be given after this two year period.” This situa- 
tion still prevailed as of September 4, 1959. 


9. As of September 4, 1959, respondents are insolvent in 
that their current liabilities exceed their current assets by 
approximately $50,000. 


CONCLUSIONS 


The sole disputed issue in this proceeding is whether the 
respondents are insolvent within the meaning of legislation 
supplementing the Packers and Stockyards Act, 1921, as 
amended, known as the Act of July 12, 1948 (7 U.S.C. 204). 
The Act of July 12, 1943, provides: 


“The Secretary may require reasonable bonds from 
every market agency and dealer, under such rules and 
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regulations as he may prescribe, to secure the perform- 
ance of their obligations, and whenever, after due 
notice and hearing, the Secretary finds any registrant 
is insolvent or has violated any provision of said Act 
he may issue an order suspending such registrant for 
a reasonable specified period.” 

In determining respondents’ financial condition, complainant 
classified as a “current liability” a 90-day note payable to the 
First National Bank, Baltimore, Maryland. Respondents take 
exception to this classification and contend, in effect, that the 
note should be classified under “fixed liabilities” on the partner- 
ship balance sheet. Current liabilities are defined generally as 
those liabilities which are to be liquidated within a relatively 
short period of time, commonly considered to be a year. See 
é.g., Holmes, Auditing Principles and Procedure (Rev. ed. 
1945), 341; MacFarland and Ayers, Accounting Fundamentals 
(2d ed. 1947), 16-17; Paton, Accountants’ Handbook (3d ed. 
1944), 383 and 937; Noble, Accounting Principles (4th ed. 
1945), 27; Finney, General Accounting (1941), 3, 325-326. Fixed 
liabilities are long-term obligations and constitute part of the 
relatively permanent capital structure of an enterprise. Paton, 
Accountants’ Handbook, supra, at p. 937; Holmes, Auditing 
Principles and Procedures, supra, at p. 341. Complainant, in ac- 
cordance with established accounting procedure, properly classi- 
fied the note in question as a current liability. The letter from 
an official of the bank holding this note, that is, the payee, re- 
ferred to in Finding of Fact 8, does not alter this conclusion. 
The short-term character of the note is not changed thereby 
and a statement of present intention is too tenuous to be relied 
upon for purposes of the act or sound accounting procedure. 
Similarly, the guarantee of payment relates only to the security 
or soundness of the loan in question and not to the nature of 
the loan or the note evidencing the indebtedness. 

Under the classification adopted by complainant and approved 
herein, respondents’ current liabilities exceeded their current 
assets by approximately $50,000 as of September 4, 1959. Con- 
sequently, respondents are insolvent within the meaning of the 
Act of July 12, 1943. See e.g., In re Southern Buyers, Inc., 
14 A.D. 811 (1955). An actual failure to pay a debt is not a 
condition precedent to a finding of insolvency thereunder. In 
re Southern Buyers, Inc., supra. Of course, inability to pay 
current obligations as they become due in the usual course of 
business is a less stringent test for insolvency than applied 
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under the act and would be included within the test adopted 
thereunder. 


The remaining violations of the act alleged in the complaint 
are admitted by respondents and the parties agreed and stipu- 
lated at the prehearing conference that respondents should be 
ordered to discontinue them. By reason of the facts set forth 
in Findings of Fact 3, 4 and 7, respondents wilfully violated 
sections 307 and 312(a) of the act (7 U.S.C. 208 and 213(a)). 
The facts set forth in Findings of Fact 4 and 7 constitute vio- 
lations by respondents of sections 201.41 and 201.60, respectively 
of the regulations issued pursuant to the act (9 CFR 201.41 
and 201.60). Also, by reason of the facts set forth in Findings 
of Fact 5, respondents violated section 401 of the act (7 U.S.C. 
221) and section 402 of the act (7 U.S.C. 222) which makes 
applicable section 10 of an act entitled, “An act to create a 
Federal Trade Commission, to define its powers and duties, 
and for other purposes” (15 U.S.C. 50). By reason of the facts 
set forth in Finding of Fact 6, respondents violated sections 
806(f) and 312(a) of the act (7 U.S.C. 207(f) and 213(a)). 

Respondents’ should be ordered to cease and desist from the 
violations of the act set forth in Findings of Fact 3, 4, 6, and 
7, to keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in their business 
under the act and to maintain a shippers’ proceeds account as 
set forth in section 201.42 of the regulations issued pursuant 
to the act (9 CFR 201.42). Also, in view of the insolvency, the 
registrants should be suspended until such time as respondents 
show that they are no longer insolvent. The effective date of the 
suspension order is set ahead 20 days after service of a copy 
upon respondents so that they may make a demonstration of 
their solvency before the effective date of the suspension. 


ORDER 
The complaint is dismissed as to respondent W. Homer Renn. 


Respondents John L. Cooper and Charles C. Dishman, d/b/a 
Cooper Commission Company, shall: 


(1) Cease and desist from the violations of the act 
set forth in Findings of Fact 3, 4, 6 and 7; 


1 Subsequent to oral argument in this proceeding, respondent W. Homer Renn died. The 
complaint should be dismissed as to this respondent and the sanctions imposed herein are 
limited to the remaining respondents. 
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(2) Establish and maintain a custodial account for 
shippers’ proceeds as set forth in section 201.42 of the 
regulations issued pursuant to the act; and 


(3) Keep such accounts, records and memoranda as 
will fully and correctly disclose all transactions involved 
in their business under the act. 


The foregoing provisions of the order shall become effective 
on the 6th day after service of a copy of the order upon re- 
spondents Cooper and Dishman. 

The registration of John L. Cooper and Charles C. Dishman, 
d/b/a Cooper Commission Company, is suspended until these 
respondents demonstrate that they are solvent. At the request 
of these respondents, when they make such demonstration, a 
supplemental order will be issued in this proceeding terminating 
the suspension. If, however, these respondents demonstrate their 
solvency prior to the effective date of this order in this regard, 
the suspension of respondents’ registration shall not become 
effective and this order will be appropriately amended. 

The suspension of the registration of John L. Cooper and 
Charles C. Dishman, d/b/a Cooper Commission Company, shall 
become effective on the 20th day after service of a copy of the 
order upon these respondents. 


(No. 6393) 


In re HOWARD WEBB. P&S Docket No. 2140. Decided March 
8, 1960. 


Solvency—Suspension Terminated 
As respondent is presently solvent, the suspension of his registration is 


terminated. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued August 2, 1955, suspending re- 
spondent’s registration as a dealer to buy and sell livestock at 
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several posted stockyards subject to the provisions of the act 
for a period of 90 days and thereafter until respondent demon- 
strates that he is no longer insolvent. On March 2, 1960, com- 
plainant recommended that a supplemental order be issued 
terminating the suspension of respondent’s registration as it 
appears that respondent presently is solvent. 


Accordingly, the suspension of respondent’s registration in 
the order of August 2, 1955, is hereby terminated. 


Copies hereof shall be served upon the parties. 


(No. 6394) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 
1598. Decided March 9, 1960. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested in its petition. 


Mr. Harold Carter, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 24, 1959 
(18 A.D. 1265), authorizing assessment of the current tempo- 
rary schedule of rates and charges to and including November 
30, 1961, unless modified or extended by further order before 
the latter date. 


By a petition filed on February 18, 1960, the respondent re- 
quested authority to modify the current temporary schedule of 
rates and charges by reducing certain rates prescribed therein. 
The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 

Prior to the issuance of the order of November 24, 1959, 


authorizing increases in the rates and charges, notice of the 
petition therefor was published in the Federal Register, and, 
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although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that notice and public procedure on this order are unnecessary. 

Since the parties are agreed, the petition is granted and the 
order of November 24, 1959, is modified so as to authorize the 
respondent to make the changes in the current temporary 
schedule of rates and charges as requested in such petition. 

The respondent, which must prepare for and be ready to 
comply with this order on its effective date, desires to have it 
become effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 6395) 


In re E. C. HUMPHREY AND W. E. BOWEN, partners, d/b/a LEE 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2404. De- 


cided March 14, 1960. 


Cease and Desist—Consent Order 


Respondents consented to an order requiring them to cease and desist from 
engaging in the complained of practices. 

Mr. Robert R. Kimmel, for complainant. LeVander, Gillen & Miller, of South 
St. Paul, Minnesota, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C, 181 
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et seq.), instituted by an Order of Inquiry and Notice of Hearing 
filed January 22, 1959, by the Director, Livestock Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. The respondents, as partners, are registered with 
the Secretary of Agriculture as a market agency to buy and 
sell livestock on a commission basis at the St. Paul Union Stock- 
yards, South St. Paul, Minnesota, and are charged with having 
violated certain provisions of the Act and the regulations issued 
thereunder. On June 25, 1959, respondents filed an amended 
answer in which they admit the allegations set forth in the 
Order of Inquiry and Notice of Hearing, waive oral hearing, 
and consent to the issuance of a specified order. Complainant 
has recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1. The St. Paul Union Stockyards, South St. Paul, Minne- 
sota, hereinafter referred to as the stockyard, is now and was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the Act. 


2. Respondents E. C. Humphrey and W. E. Bowen, as part- 
ners, are registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock on a commission basis 
at the stockyard, and at all times mentioned herein respondents 
were so registered. 


3. Respondents, at the stockyard, during the months of 
January through April 1958, used cattle (cows and bulls) con- 
signed to them for sale on a commission basis to fill purchase 
orders for the Liebmann Packing Company, Green Bay, Wis- 
consin, and in connection therewith charged and assessed such 
purchaser a higher commission for buying services than the 
charge specified in respondents’ schedule of rates and charges 
on file with the Secretary of Agriculture and in effect at the 
time of such charges, in that a full buying commission was 
charged such purchaser. 


4. Respondents, in connection with many of the transactions 
referred to in Finding of Fact 3 herein, failed to offer such 
consigned cattle for sale on the open market prior to using them 
to fill such purchase orders and thereby failed to assure that 
such cattle were sold on such purchase orders at prices higher 
than the highest available bid on such cattle. 
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5. Respondents, at the stockyard, on January 13, 1958, as- 
sessed and charged the Liebmann Packing Company, Green 
Bay, Wisconsin, a higher commission for buying services than 
the charge specified in respondents’ schedule of rates and charges 
on file with the Secretary of Agriculture and in effect at the 
time of such charges, in that 115 head of cattle (cows and 
bulls) bought by respondents on order for such purchasers were 
delivered the same day and buying commissions for such pur- 
chases were assessed on the basis of two purchase orders of 
25 and 90 head of cattle, respectively, rather than on the basis 
of one purchase order as required by respondents’ tariff, re- 
sulting in an overcharge of $53.45. 


6. Respondents, at the stockyard, during the months of Jan- 
uary through May 1958, in connection with the sale of cattle 
(cows and bulls) consigned to them for sale on a commission 
basis, engaged Orrin Keller, Sr., a livestock salesman, to sell 
such cattle, and, pursuant to an agreement or arrangement with 
said Orrin Keller, Sr., compensated such salesman on a per- 
centage or split of only those selling commissions assessed and 
charged consignors considered to be “followers” of said Orrin 
Keller, Sr. 


7. Respondents, at the stockyard, in connection with pur- 
chases of cattle (cows and bulls) on order for the Liebmann 
Packing Company, Green Bay, Wisconsin, failed to keep such 
accounts, records, and memoranda as fully and correctly dis- 
closed the nature of such transactions and to transmit or deliver 
to such purchaser a full and true written account of such pur- 
chases, in that accounts of purchase issued to said Liebmann 
Packing Company on January 29, 1958, February 17, 1958, and 
February 27, 1958, and made a part of respondents’ accounts, 
records, and memoranda, failed to show that 64, 42, and 39 head 
of cattle, respectively, were purchased on order from livestock 
consigned to them for sale on a commission basis. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 
through 7 hereof, respondents have violated sections 304, 305, 
306(f), 307, 312(a), and 401 of the Act (7 U.S.C. 205, 206, 
207 (f), 208, 2138(a), 221) and sections 201.44, 201.56, 201.62, 
and 201.65 of the regulations (9 CFR 201.44, 201.56, 201.62, 


201.65). 
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Inasmuch as respondents have consented to the issuance of a 
specified order and complainant has recommended that the 
order consented to by respondents be entered, the order will 
be issued. 


ORDER 


Respondents shall cease and desist from violating the Act 
and the regulations in the manner set forth in the Findings of 
Fact. 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 


This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 6396) 


In re CAPITOL PACKING COMPANY, DAVE AVERCH, MEYER 
AVERCH, FRYER AND STILLMAN, INC. GEORGE WEISBART, IRVIN 
WEISBART, AND SOL FELSEN, AL COOPER, AND MorEY M. 
MILLER, partners, d/b/a FARMERS LIVESTOCK COMMISSION 
CoMPANY. P&S Docket No. 2441. Decided March 17, 1960. 


Motion to Dismiss Denied 
Since the hearing herein must be resumed in any event the facts alleged in 


the motion to dismiss should be introduced into evidence. The motion 
to dismiss is denied. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER DENYING MOTION TO DISMISS 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), respondents Fryer and 
Stillman, Inc., Irvin Weisbart and George Weisbart filed Febru- 
ary 17, 1960, a verified motion to dismiss the complaint as to 
them, and complainant filed a reply thereto March 11, 1960. 
The hearing examiner certified the motion pursuant to section 
202.10(b) of the rules of practice (9 CFR 202.10(b) ). 


The motion to dismiss alleges that the complaint is moot as 
to the corporate respondent Fryer and Stillman, Inc., because 
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on November 1, 1959, the firm ceased doing business as a packer 
and leased its plant and equipment to another packing firm, 
United Fryer and Stillman, Inc., and that neither Fryer and 
Stillman, Inc., nor Irvin and George Weisbart has any interest 
in the lessee corporation except for the fixed annual rental 
payable to respondent Fryer and Stillman, Inc. It is further 
alleged that the corporate respondent is no longer an operating 
company and does not plan to resume the meat packing business. 
In addition, the motion to dismiss avers that the complaint is 
also moot as to Irvin and George Weisbart as they no longer 
have any interest in any packing or slaughtering business and 
do not function as packer buyers but are solely engaged in 
purchasing, feeding and reselling livestock for their own ac- 
count. 


In some instances cease and desist orders have been modified 
or set aside or proceedings which could only result in such 
an order have been dismissed where a respondent is no longer in 
business or a corporate respondent is no longer in existence. See, 
e.g., Galter v. Federal Trade Commission, 186 F.2d 810, 815-816 
(7th Cir. 1951) ; In the Matter of Chester H. Roth, Inc., 9 Pike 
& Fischer Admin. Law (2d) 24 (F.T.C. 1959). However, such 
result does not automatically follow from the cessation of busi- 
ness by a respondent during the course of a proceeding in which 
the only sanction is a cease and desist order. See Goodman v. 
Federal Trade Commission, 244 F.2d 584 (9th Cir. 1957); 
Standard Container Manufacturers’ Ass’n., Inc. v. Federal Trade 
Commission, 119 F.2d 262 (5th Cir. 1941). In other words, the 
proceeding is not necessarily rendered “moot” by the fact that 
a respondent is not then in business. Cf. e.g., Perma-Maid Com- 
pany v. Federal Trade Commission, 121 F.2d 282 (6th Cir 1941) ; 
Hershey Chocolate Corporation v. Federal Trade Commission, 
121 F.2d 968 (8rd Cir. 1941). 


It appears that the motion of respondent Fryer and Stillman, 
Inc., is premature. It desires dismissal of the complaint on the 
basis of facts set forth in a verified motion. Such matters are 
not in evidence in this proceeding or subject to cross-examina- 
tion. Since the hearing herein must be resumed in any event 
the facts alleged in the motion to dismiss with respect to the 
corporate respondent should be introduced into evidence. We 
cannot now say, on the basis of the present motion, that the 
proceeding should be dismissed as to Fryer and Stillman, Inc. 
Cf. Goodman v. Federal Trade Commission, supra; Standard 
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Container Manufacturers’ Ass’n., Inc. v. Federal Trade Com- 
mission, supra. 

This conclusion also applies to respondents George and Irvin 
Weisbart. Moreover, an additional basis exists for denial of 
their motion to dismiss. At the time of the actions complained 
of each of these respondents was registered as a dealer under 
the act and each appears to be presently so registered. The com- 
plaint charges these respondents with violating section 312 (a) 
of the act (7 U.S.C. 213(a)) and their registrations as dealers 
could be suspended as a result of this proceeding. Their alleged 
disassociation from the meat packing business would not neces- 
sarily affect a finding of violation of section 312(a) of the act 
or the sanction which could result therefrom. 

In view of the foregoing, the motion to dismiss is denied. 


Copies hereof shall be served upon the parties. 


(No. 6397) 


In re JOHN L. COOPER, W. HOMER RENN AND CHARLES C. 
DISHMAN, partners, d/b/a COOPER COMMISSION COMPANY. 
P&S Docket No. 2416. Decided March 21, 1960. 


Prior Order Amended 


The suspension ordered in the order of March 8, 1960, shall become effective 
April 28, 1960. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER EXTENDING EFFECTIVE DATE 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), an 
order was issued March 8, 1960, suspending the registration of 
John L. Cooper and Charles C. Dishman, d/b/a Cooper Com- 
mission Company, until these respondents demonstrate that they 
are solvent. Such order was to be effective March 29, 1960. 
Respondents Cooper and Dishman requested an extension of the 
effective date of the suspension order to give them an oppor- 
tunity to put their business in a solvent condition and complain- 
ant does not object to a reasonable extension of the effective 
date as it appears that livestock shippers will not be financially 
prejudiced by the extension. 
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Accordingly, the suspension of the registration of John L. 
Cooper and Charles C. Dishman, d/b/a Cooper Commission 
Company, in the order of March 8, 1960, shall become effective 
April 28, 1960. If, however, these respondents demonstrate their 
solvency prior to the effective date of this order, the suspension 
of respondents’ registration shall not become effective and this 
order will be appropriately amended. 


(No. 6398) 


In re RED RIVER LIVESTOCK AUCTION, INC. P&S Docket No. 2440. 
Decided March 21, 1960. 


Cease and Desist—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
engaging in the complained of practices. 


Mr. Jerome S. Ducrest, for complainant. Lecompte, Hall and Coltharp, of 
De Ridder, Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint issued by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on August 20, 1959, as amended 
on November 24, 1959, charges respondent with various viola- 
tions of the act and the regulations. Respondent in its answer 
neither denied nor admitted the charges but requested an oral 
hearing. A hearing was held in Alexandria, Louisiana, on Febru- 
ary 18, 1960, in which respondent, through its attorney, entered 
into a stipulation with counsel for complainant for the purpose 
of disposing of the proceeding on a consent basis. In said stipu- 
lation respondent admits the jurisdictional allegations and 
substantially all of the other allegations of the complaint, but 
denies that its actions were wilful, waives the report of the 
Examiner and consents to the issuance of an order, with findings 
of fact, based upon respondent’s admissions of facts in said 
stipulation, and complainant agrees to recommend that the 
charge of wilfulness be dropped from the proceeding, the stipu- 
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lation be accepted, and the order proposed by respondent be 
issued. Complainant has made such recommendation. 


FINDINGS OF FACT 


1. The Red River Livestock Auction, Inc., Coushatta, Louisi- 
ana, hereinafter referred to as the stockyard, is now and was at 
all times mentioned herein a posted stockyard subject to the 
provisions of the act. 


2. Respondent, whose address is Coushatta, Louisiana, is 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis and as a dealer 
to buy and sell livestock for its account, at the stockyard, and 
at the times of the transactions of respondent hereinafter re- 
ferred to was so registered. 


3. Respondent, at divers times during the month of Janu- 
ary 1959, made payments to one Dorsey White, a speculator in 
livestock, for the purpose of assisting said Dorsey White in 
defraying his expenses incurred in attending sales at the stock- 
yard. 


4. Respondent, at divers times during the month of January 
1959, in selling livestock on a commission basis for the account 
of Curtis Malone, at the stockyard, refunded to said consignor 
a portion of the commission charges specified in respondent’s 
schedule of rates and charges posted and on file with the Secre- 
tary of Agriculture. 


5. Respondent, at divers times during the period from Janu- 
ary 1 through March 31, 1959, provided free trucking, or truck- 
ing at less than its actual cost, on livestock delivered to or 
hauled from the stockyard by certain livestock dealers and 
handlers. 


6. Respondent, during the period from January 1 through 
March 31, 1959, failed to keep accounts, records and memoranda 
that fully and correctly disclosed all transactions involved in its 
business as a market agency. 


7. (a) Respondent, during the period from October 16, 
1959, through November 4, 1959, sold livestock on a commission 
basis, at the stockyard, without furnishing bond, or the pre- 
scribed equivalent thereof, as required by the act and the regu- 
lations. 
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(b) Respondent, during the period from June 22, 1959, 
through October 15, 1959, failed to furnish adequate bond cover- 
age, or the prescribed equivalent thereof, to cover its market 
agency activities, at the stockyard, as required by the act and 


the regulations. 


CONCLUSIONS 


The rules of practice under the Packers and Stockyards Act 
are silent with respect to the issuance of a consent order after 
the commencement of the hearing. However, such silence is 
not to be construed as a prohibition. In re Armour and Company 
et al., 19 A.D. 12 (1960). 

The record shows that respondent has entered into a trust 
agreement with the Guaranty Bank and Trust Company of 
Alexandria, Louisiana, and pledged Government securities in 
the amount of $51,000 in connection with said trust agreement 
in an attempt to comply with the provisions of the act and the 
regulations, and has agreed to exert every possible effort to 
obtain, at the earliest possible date, a regular surety bond in 
said amount of $51,000. 

In a recommendation filed by the complainant, it is stated that 
it is the view of the Livestock Division that the proposed sanc- 
tion would be adequate and that the prompt entry of such an 
order, without further proceedings, would constitute a satisfac- 
tory disposition of this matter, serve the public interest, and 
effectuate the purposes of the Packers and Stockyards Act. The 
complainant recommends, therefore, that the stipulation between 
counsel for respondent and counsel for complainant be accepted 
and that the proposed order be issued terminating this proceed- 


ing. It is so concluded. 


ORDER 


Respondent shall cease and desist from: 


(1) Making payments to buyers or sellers of livestock for 
the purpose of defraying their expenses incurred in attending 
sales at the stockyard or for any other like purpose which might 
serve as an inducement to such buyers or sellers to attend re- 
spondent’s sales at the stockyards; 


(2) Refunding or remitting to consignors commission 
charges, or portions thereof, specified in its schedule of rates 
and charges posted and on file with the Secretary of Agriculture; 
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(3) Providing free trucking, or trucking at less than its 
actual cost, on livestock delivered to or hauled from the stock- 
yard; 


(4) Operating as a market agency buying or selling live- 
stock on a commission basis without furnishing bond, or the 
required equivalent thereof, as required by the act and the regu- 
lations; 


(5) Failing to furnish adequate bond coverage, or the pre- 
scribed equivalent thereof, to cover its market agency opera- 
tions, as required by the act and the regulations. 

Respondent shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 6399) 


In re MYERS AND HOUSEMAN, INC. P&S Docket No. 2469. De- 
cided March 29, 1960. 


Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from violating the act. 


Mr. George Robertson, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by complaint filed March 1, 1960, by the Direc- 
tor, Livestock Division, Agricultural Marketing Service, United 
States Department of Agriculture. Respondent is registered with 
the Secretary of Agriculture as a market agency to buy and sell 
livestock on a commission basis and as a dealer to buy and sell 
livestock for its own account, at the Baltimore Union Stock 
Yards, Baltimore, Maryland, and is charged with having violated 
certain provisions of the act and the regulations issued there- 
under (9 CFR 201.1 et seq.). On March 8, 1960, respondent filed 
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an answer in which it admits the facts alleged in the complaint, 
waives oral hearing and the report of the examiner, and consents 
to the issuance of a specified order. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. The Baltimore Union Stock Yards, Baltimore, Maryland, 
hereinafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the pro- 
visions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for its own ac- 
count, at the stockyard, and at all times mentioned herein re- 
spondent was so registered. 


3. Respondent during the period from November 3, 1958, 
through December 31, 1958, aided and assisted a trading part- 
nership composed of Samuel C. Clark and Edwin C. Clark to 
operate at the stockyard as a market agency and dealer, al- 
though respondent knew or should have known that said Samuel 
C. Clark and Edwin C. Clark were not registered with the 
Secretary of Agriculture and bonded, as required by the act 
and the regulations. 

(a) Respondent, on or about the seventeen dates set forth 
in Paragraph III (a) of the complaint, in connection with the 
sale of livestock consigned to said Samuel C. Clark and Edwin 
C. Clark for sale on a commission or agency basis, issued pro- 
ceeds checks and accounts of sale to the consignors of such 
livestock, and performed all necessary bookkeeping and other 
related clerical services on behalf of said Samuel C. Clark and 
Edwin C, Clark. 

(b) Respondent, on or about the eighteen dates set forth in 
Paragraph III (b) of the complaint, paid for livestock purchased 
by Samuel C. Clark and Edwin C. Clark for their own specula- 
tive account, sold such livestock through its stockyard facilities 
for the account of said Samuel C. Clark and Edwin C Clark, 
and remitted the profits resulting from said sales to said Samuel 
C. Clark and Edwin C. Clark. 


4. Respondent, at the stockyard, in connection with the 
transactions described in subparagraph (b) of Paragraph 3 








178 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 176 


herein, failed to assess and collect from the said Samuel C. 
Clark and Edwin C. Clark the full selling commission authorized 
and specified in respondent’s schedule of rates and charges on 
file with the Secretary of Agriculture and in effect at the time 
such transactions. 


5. Respondent, at the stockyard, on or about the dates and 
in the eighteen transactions set forth in Paragraph V of the 
complaint, engaged in speculative dealer operations through 
trading partnerships which were not registered with the Secre- 
tary of Agriculture and bonded, composed of respondent and 
various persons, whereby respondent financed the purchase of 
most of such speculative livestock, sold the livestock through its 
facilities, and shared with such persons the profits or losses 
realized from the transactions. 


6. Respondent, at the stockyard, in connection with the 
transactions described in Paragraph 5 herein, failed to assess 
and collect the selling commissions authorized and specified in 
respondent’s schedule of rates and charges on file with the 
Secretary of Agriculture and in effect at the time of such 
transactions. 


7. Respondent, at the stockyard, during the months of 
October and November, 1958, assessed and collected from many 
purchasers of livestock a charge designated as “loading”, not- 
withstanding that respondent’s schedule of rates and charges 
on file with the Secretary of Agriculture did not provide for 
such a charge. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
respondents have violated sections 306(f), 307, and 312(a) of 
the act (7 U.S.C. 207(f), 208, and 213(a)) and sections 201.10 
and 201.29 of the regulations (9 CFR 201.10 and 201.29). 


Inasmuch as the respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by the respondent be entered, 
the order will be issued. 


ORDER 


Respondents shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 
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This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 6400) 


P&S Docket No. 2264. Dismissed March 2, 1960, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6401) 


P&S Docket No. 2453. Dismissed March 14, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6402) 


P&S Docket No. 2463. Dismissed March 28, 1960, by Thomas J. 
Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 6403) 


P&S Dockets No. 2369 through No. 2376. Dismissed March 28, 
1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6404) 


P&S Dockets No. 2378 through No. 2385 and No. 2389. Dis- 
missed March 28, 1960, by Thomas J. Flavin, Judicial Officer. 
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(No. 6405) 


P&S Docket No. 2329. Dismissed March 29, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6406) 


PRINCETON SALES CORP. v. IDEAL TOMATO COMPANY, INC. PACA 
Docket No. 7622. Decided March 1, 1960. 


Contract—Conflicting Evidence—Dismissal 


As neither party has established its version of the terms of the contract, 
the complaint is dismissed. 


Complainant pro se. Mr. Heard H. Sutton, of Memphis, Tennessee, for 
respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on April 13, 1959, com- 
plainant seeks an award of reparation in the sum of $1,013, 
which represents the alleged damages sustained by complainant 
when respondent, without reasonable cause, rejected a quantity 
of tomatoes sold to it by complainant on February 5, 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 24, 1959. A copy of the report of investigation was served 
upon complainant on or about April 18, 1959. 


Respondent filed an answer to the formal complaint on May 
20, 1959, generally denying the allegations set forth in the 
complaint and alleging, in defense of its rejection, that the 
tomatoes involved herein failed to meet the requirements of 
the contract between the parties and that respondent was there- 
fore entitled to reject. 


Although the amount involved in this proceeding is in excess 
of $500, oral hearing has been waived by the parties. Accord- 
ingly, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20) is being followed. 
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Pursuant to such procedure, complainant filed an opening state- 
ment and respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant, Princeton Sales Corp., is a corporation whose 
address is Post Office Box 641, Homestead, Florida. 


2. Respondent, Ideal Tomato Company, Inc., is a corporation 
whose address is 1382 East Webster Avenue, Memphis, Tennessee. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On February 5, 1959, in the course of interstate com- 
merce, complainant sold to respondent 100 60-pound wire-bound 
crates of tomatoes, size 6 x 7, 85% U.S. No. 1 grade, at $4.25 
per crate, and 294 20-pound lugs, sizes 5 x 6 and 6 x 6, USS. 
No. 2 grade, at $2 per box, or a total purchase price of $1,013. 
The contract between the parties was negotiated by a broker, 
B. H. Barnes, of Circle B. Brokerage Co., of Homestead, Florida. 


4. Pursuant to the foregoing contract, complainant on or 
about February 5, 1959, shipped tomatoes from loading point 
in Florida City, Florida, to respondent in Memphis, Tennessee, 
on a truck driven by one Curtis Heft. The tomatoes arrived and 
were federally inspected at destination, Memphis, Tennessee, on 
February 8, 1959, with the following results as to condition and 
grade: 

Products Inspected: TOMATOES ... Applicant states 75 
lugs “Light”, 225 lugs “Ripe” and 100 wirebound crates. 
Condition: “Light Lugs’: ***From 2 to 8%, average 6% 
damaged by slightly sunken discolored areas ***. Average 
1% Watery Rot. 

“Ripe Lugs”: *** average approximately 20% 
soft. From 4 to 8%, average 6% damaged by slightly 
sunken discolored areas ***. Average 1% Watery Rot. 

Crates: *** average 6% soft. From 8 to 12%, 
average approximately 10% damaged by slightly sunken 
discolored areas ***,. Average 1% Watery Rot. 


Grade: Crates—now fails to grade 85% U.S. No. 1 quality 
only account slightly sunken discolored areas, ***, and 
average percentage of soft. 


Remarks: Inspection and certificate restricted to 1 accessible 
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stack on rear of trailer, 3 upper layers remainder of lugs, 
and to 2 upper layers of crates, and at applicant’s request, 
to condition only on lugs, grade on crates. 


5. Subsequent to the foregoing inspection, the tomatoes were 
rejected by respondent. 


6. Complainant has received no payment on account of this 
transaction. 


7. The formal complaint was filed on April 13, 1959, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The principal issue presented for decision herein relates to 
the terms of the contract entered into by the parties on February 
5, 1959. Complainant alleges that the sale was made f.o.b. ac- 
ceptance Florida City, Florida, after inspection by the broker, 
B. H. Barnes, acting as the purchasing agent for respondent. 
Respondent, on the other hand, denies this allegation of com- 
plainant and alleges that the sale was made on a delivered basis. 
Since both parties put forth affirmative and conflicting allega- 
tions with respect to the basis of the sale, a burden is imposed 
upon each party to establish, by a preponderance of the evidence, 
the existence of the agreement as set forth in the respective 
pleadings. Israel Klein Co. v. S. Otis Sullivan & Co., 17 A.D. 500. 


Complainant, in support of its version of the contract, offers 
the statement of its Assistant Sales Manager, Sherman Danby, 
in evidence in its opening statement. Danby stated that the 
contract called for a sale of the tomatoes involved herein, f.o.b. 
acceptance at loading point, Florida City, Florida. Complainant 
also offered the unsworn statement of the broker, B. H. Barnes, 
in evidence, with Barnes stating therein that he, on February 5, 
1959, inspected and purchased the tomatoes in question from 
complainant for the account of respondent, with the purchase 
being made on an f.o.b. acceptance basis. Barnes, in a subsequent 
telephone conversation with an investigator from the Depart- 
ment, affirmed the statement referred to above, as revealed in 
the Department’s Report of Investigation. 


Respondent, in support of its version of the contract and 
speaking through its vice-president, David Katzman, states that 
the sale made herein was on a delivered basis and not f.o.b. 
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acceptance, as contended by complainant. Respondent also offers 
the statement of the broker, B. H. Barnes, in support of re- 
spondent’s position. The statement given to respondent by Barnes 
is sworn to and states, in substance, that the contract of Febru- 
ary 5, 1959, was on a delivered basis, and specifically denies that 
respondent agreed to purchase the tomatoes from complainant 
on an f.o.b. acceptance basis. 


In reviewing the evidence submitted by the parties herein, 
it is quickly evident that each is relying on its own statement, 
plus a statement from the broker, to sustain its burden of proof 
in regard to the provisions of the disputed contract. The state- 
ment of the broker, which is introduced by complainant in sup- 
port of its allegations concerning the contract, is in conflict with 
and directly opposed to the statement of the broker which is 
introduced by respondent to support its version of the contract. 
Since the statements of the broker are conflicting, we do not 
know which statement to believe; hence, we are unable to give 
credence to either. 


Eliminating the testimony of the broker, we have left only 
the conflicting statements of the parties themselves as to the 
nature and terms of the disputed contract. From an evidentiary 
standpoint, the statements counterbalance each other and are 
entitled to equal weight. This means, however, that neither com- 
plainant nor respondent has been able to establish its version 
of the contract by the required preponderance of the evidence. 
Since the parties have failed to establish the terms of the dis- 
puted contract, it is impossible to ascertain whether there has 
been a breach of same, in violation of Section 2 of the act, with 
resulting damages. Accordingly, the complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6407) 


SHEWMAKE PRODUCE Co. v. COCHRANE BROKERAGE COMPANY. 
PACA Docket No. 7542. Decided March 1, 1960. 
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Failure to Prove Breach of Contract—Dismissal 





Complainant failed to prove a breach of the contract on the part of respond- 
ent and the complaint is dismissed. 


Complainant and respondent, pro se. Mr James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 29, 1958, 
complainant requests an award of reparation in the amount of 
$216, which is alleged to be the damages suffered by complain- 
ant as the result of respondent’s breach of an express warranty 
that a truckload of potatoes sold to complainant on August 13, 
1958, by respondent would arrive at San Antonio, Texas, in a 
slightly skinned condition or better. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 2, 1959. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on February 28, 1959. 


Respondent filed an answer to the formal complaint on March 
16, 1959, generally denying the terms of the contract as alleged 
by complainant, and affirmatively alleging that the contract 
between the parties provided for f.o.b. acceptance final at loading 
point, Johnstown, Colorado. 


Since the amount in dispute in this proceeding is less than 
$500, the shortened method of procedure is followed, as pro- 
vided in the rules of practice, section 47.20. Pursuant to such 
procedure, respondent requested that its verified answer, with 
attached exhibits, be considered its answering statement. Com- 
plainant did not file an opening statement or a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant is an individual, Robert Earl Shewmake, 
doing business as Shewmake Produce Co., whose address is 
Post Office Box 412, Greeley, Colorado. 


2. Respondent is a partnership composed of Edward M. Love, 
Jr. and Edward M. Love, III, doing business as Cochrane Brok- 
erage Company, whose address is 108 A East 5th Street, Kansas 
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City, Missouri. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On August 13, 1958, in the course of interstate commerce, 
respondent sold to complainant 360 100-pound sacks of Early 
Gem potatoes, U.S. No. 1, size A, at the agreed purchase price 
of $1.85 per sack, f.o.b. acceptance final, Johnstown, Colorado. 
Subsequent to such agreement, respondent issued its invoice No. 
06437, which is reproduced below: 


“8-13-58 
Sold to Shoemake (sic) Prod Co. 

Gilcrest, Colo. 

360 sx #1la Gems @ $1.85 sx 666.00 
100# each 

F.0.B. Johnstown 

Acceptance Final 
(open truck) 

J. L. Miller 

Tex 7 F 2142 

/s/J. L. Miller, Jr.” 


4. Pursuant to this contract, respondent loaded 360 100- 
pound sacks of potatoes onto a truck secured by complainant, 
which potatoes had been personally inspected prior to loading 
by complainant’s employee, Ray Glidewell. In addition, these 
potatoes had been federally inspected on the date of sale, August 
18, 1958, and certified as grading U.S. No. 1, 2 inch minimum, 
Size A. The certificate also shows that the potatoes were gen- 
erally slightly skinned to practically no skinning. 


5. The potatoes were transported to San Antonio, Texas, 
where they were federally inspected on August 16, 1958, at 
9:50 a.m. The certificate issued pursuant to such inspection con- 
tained the following information: 

Quality: * * * slightly to badly, mostly moderately skinned 
or feathered * * *. Average 1% grade defects consisting 
mostly of growth cracks. 

Condition: Generally firm. 44 of 1% soft rot. 

Grade: Grades U.S. No. 1, 2 inches or 4 ounces minimum 
size A, but fails to meet slightly skinned classification ac- 
count skinning or feathering in excess of tolerance. 
Remarks: Applicant * * * requested inspection basis slightly 
skinned classification. 
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6. The formal complaint was filed on December 29, 1958, 
which was within 9 months after the alleged cause of action 
herein arose. 


CONCLUSIONS 


The first issue presented for decision herein relates to the 
terms of the contract entered into between complainant and 
respondent on August 13, 1958. Complainant alleges that the 
transaction between the parties on that date was an f.o.b. sale, 
while respondent takes the position that this was an f.o.b. ac- 
ceptance final sale. 


Complainant filed no opening statement nor statement in 
reply in this proceeding. The only evidence which may be con- 
sidered in his behalf, therefore, is that contained in the Depart- 
ment’s report of investigation. The only relevant evidence ap- 
pearing in this report is the notation by complainant that this 
was an f.o.b. sale. 


Respondent, in support of its allegation that this transaction 
was an f.o.b. acceptance final sale, offers in evidence the invoice 
relating to the sale, which bears the notation “FOB Johnstown 
Acceptance Final.” Complainant, however, referring to this no- 
tation in the informal complaint filed with the Department, 
alleges therein that ‘‘we protested this, at the time we received 
the statement, by phone, and we have three witnesses to the 
protest on this load”. These three witnesses are not identified 
by complainant, however, nor is their testimony submitted in 
evidence. As a rebuttal to this statement by complainant, re- 
spondent offers in evidence the affidavit of its agent, Charles 
Nadlman, who states that he was in charge of respondent’s 
Johnstown, Colorado, operations during August 1958, and that 
he received no protest from either the complainant or any of 
his representatives in connection with this load. 


Reviewing the evidence of record as a whole, we are convinced 
that the contract between the parties provided for a sale of the 
potatoes involved herein, f.o.b. acceptance final, Johnstown, Col- 
orado, and it is so concluded. 


It appears to be undisputed that the shipment of potatoes in- 
volved herein was accepted by complainant at destination. Com- 
plainant thereby became liable for the contract purchase price 
in the amount of $666, less provable damages resulting from 
breach of contract by respondent. United Packing Co. v. Con- 
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necticut Celery Co. 16 A.D. 810; Piazza Company v. J. Bere 
Fruit Company et al 13 A.D. 400. While it does not affirmatively 
appear that the purchase price was paid by complainant, that 
fact has not been made an issue in this proceeding and it is 
assumed, without deciding, that payment was received by re- 
spondent. 


Complainant, however, alleges that respondent, at the time 
of sale, expressly warranted that the potatoes involved herein 
would arrive in San Antonio, Texas, in slightly skinned condi- 
tion or better; that this warranty was breached by respondent; 
and that complainant thereby suffered damages as the result 
of such breach amounting to $216. Complainant may institute 
an action in this forum on the alleged warranty, even though 
the contract involved herein is on an f.o.b. acceptance final basis. 
LeRoy Dyal Co. v. Allen, 161 F. 2d 152, (4th Cir. 1947), re- 
ported at 6 A.D. 490; Garibaldi & Cuneo v. Al Kaiser & Bros., 
Ine., 9 A.D, 1372. 


Before any question arises with respect to breach and damages 
however, the existence of the alleged express warranty must 
first be proved. H. C. R. Corporation v. Sacks Bros. 16 A.D. 761; 
Spada Distributing Co. Inc. v. Frank Kenworthy Company 17 
A.D. 347. The burden of proving such express warranty, by 
a preponderance of the evidence, devolves upon the complainant. 
De Marco Company Inc, v. Louis Gubel 10 A.D. 24. 

The only evidence of record dealing with this point is the 
informal complaint filed by complainant on September 22, 1958, 
contained in the report of investigation, wherein it is alleged 
by complainant that “We purchased the potatoes on a slightly 
skinned basis, our buyer, Mr. Ray Glidewell looked at these 
potatoes, and the ones he looked at and purchased were slightly 
skinned. Evidently, different potatoes were shipped than the 
ones we purchased. *** [T]he inspection [at Johnstown] reads 
‘Generally slightly skinned or better’. At San Antonio, Texas 
there was a reinspection of the potatoes on a skinning basis 
and the inspection there reads ‘badly to moderately, mostly 
moderately’. These potatoes were inspected on the truck so if 
the potatoes were mishandled and skinned, it was at Johnstown.” 

This one exhibit does not constitute a preponderance of the 
evidence, which is the measure of proof necessary to sustain 
complainant’s allegation of an express warranty. In point of 
fact, this one bit of evidence does not even mention the express 
warranty for which complainant now contends, It is, therefore, 
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concluded that complainant has failed to sustain his burden of 
proof with respect to the express warranty. 

In view of the foregoing, it is concluded that the complaint 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6408) 


BENNETT-MOUNT Co. v. BENNETT & CLAYTON Co., INC. PACA 
Docket No. 7743. Decided March 2, 1960. 


Accord and Satisfaction—Dismissal 


Complainant’s acceptance and cashing of respondent’s check for the net 
proceeds constituted an accord and satisfaction and, therefore, the 
complaint is dismissed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on June 2, 1959, complainant 
seeks an award of reparation in the amount of $349.65, alleged 
to be the balance due on the purchase price of a truckload of 
potatoes sold to respondent in August 1958. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
August 25, 1959. On the same date, a copy of the report of in- 
vestigation was served upon complainant. Respondent filed an 
answer on September 9, 1959, in which it is alleged that the 
potatoes were not up to contract specifications, and that the po- 
tatoes were accepted by respondent’s customer and were disposed 
of as quickly as possible to avoid a complete loss. Respondent 
admits that only the net proceeds were remitted to complainant, 
but pleads, in effect, that complainant’s acceptance and cashing 
of the check amounted to an accord and satisfaction. 
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Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for by the rules of practice. Pur- 
suant to such procedure, complainant filed an opening statement, 
respondent filed an answering statement, and complainant filed 
a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John H. Mount 
and George M. Osgood, doing business as Bennett-Mount Co., 
whose address is P. O. Box 245, Hightstown, New Jersey. 


2. Respondent, Bennett & Clayton Co., Inc., is a corporation 
whose address is Prospect Plains, Cranbury, New Jersey. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about August 16, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of U. S. No. 1, Size A, Katahdin potatoes, consisting 
of 700 50-lb. bags, at 70¢ per bag, f.o.b. grower’s farm, New 
Jersey, for a total purchase price of $490. 


4. On or about August 16, 1958, respondent sent its truck 
to the grower’s farm and 700 50-lb. bags of potatoes were loaded 
on the truck. The potatoes were shipped to Buffalo, New York, 
to the Thomas Elster Co., respondent’s customer. The potatoes 
arrived at Buffalo on Monday, August 18, 1958, and were ac- 
cepted and signed for as being ‘‘of poor quality”. 


5. A Federal inspection was requested on Tuesday, August 
19, 1958, and the potatoes were inspected on that date. The re- 
port of the inspection indicates that in most bags there was 
from 1 to 15% soft rot, with an average of 6% slimy soft rot 
in all stages, mostly advanced. 


6. The potatoes were sold by respondent’s customer, who 
accounted and remitted to respondent. Respondent in turn 
rendered an account sales to complainant and remitted the net 
proceeds of sale amounting to $140.35. 


7. An informal complaint was filed on October 23, 1958, 
which was within 9 months after accrual of the alleged cause 
of action. 
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CONCLUSIONS 


The parties are in dispute as to whether complainant supplied 
potatoes meeting contract specifications, and also, as to whether 
a complaint was promptly made by respondent to complain- 
ant concerning the condition of the potatoes upon arrival at 
Buffalo, New York. Complainant contends that it heard nothing 
from respondent after the potatoes were shipped on Saturday 
until Wednesday of the following week. Respondent says it 
kept the complainant fully advised as to condition of the pota- 
toes, inspection and the results thereof, and the final disposition 
of the potatoes, as these matters were made known to respondent 
by respondent’s customer. We find it unnecessary to resolve this 
controversy, however, in view of the conclusions hereinafter 
reached. 


Respondent has, in effect, pleaded an accord and satisfaction. 
Respondent contends that the check for the net proceeds received 
from the sale of the potatoes, in the amount of $140.35, sub- 
mitted to complainant along with the account sales, was sub- 
mitted in full settlement of respondent’s indebtedness to com- 
plainant. The evidence shows that complainant first refused the 
check and returned it to respondent. The check, which was 
dated September 4, 1958, was again sent to complainant by 
respondent. Complainant held the check until April 1, 1959, at 
which time it was cashed by complainant. Complainant at no 
time has denied that the check was submitted by respondent as 
being in full settlement of the account. Complainant states that 
it decided to accept the check because it had been told in a pre- 
vious case that it was okay to cash the check, and also because 
complainant had heard that respondent was “on the shaky side 
financially so naturally we felt a half a loaf was better than 
none”, 


Before an accord and satisfaction can be relied upon as a de- 
fense for failure to pay the original contract price, there must 
be a bonafide dispute between the parties with respect to the 
transaction and/or the commodity in question. It must also be 
shown that the amount tendered was submitted in full settle- 
ment of the account and that the party receiving the remittance 
understands that it is offered in full settlement. In this case, 
the file clearly shows that there was a bonafide dispute between 
the parties concerning the potatoes in question. Moreover, re- 
spondent’s evidence is to the effect that the check for the net 
proceeds was submitted to complainant in full settlement of the 
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account. Complainant does not take issue with respondent’s con- 
tention in this regard, and has made no effort to rebut the evi- 
dence. The fact that complainant returned the check to respond- 
ent when it was originally submitted would tend to indicate that 
the check was offered in full settlement of the amount due 
complainant. There is no evidence that it was offered or ac- 
cepted as the undisputed amount, without prejudice to the 
rights of the parties. Based upon the evidence, we conclude that 
complainant’s acceptance and cashing of respondent’s check 
for the net proceeds constituted an accord and satisfaction. 
Therefore, it is concluded that respondent is not indebted to com- 
plainant in any amount, and the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6409) 


CHICAGO POTATO EXCHANGE v. R. C. BADLER. PACA Docket No. 
7279. Decided March 7, 1960. 


Agent—Evidence 


It is established by the evidence that complainant was authorized to pur- 
chase the produce for respondent’s account. Respondent is ordered to 
pay to complainant the balance due. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Complainant filed the formal complaint on February 17, 
1958, seeking to recover reparation of $787.08, which amount is 
alleged to be due in connection with the purchase of a carload 
of potatoes by complainant for respondent’s account on or about 
August 28, 1957. 
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A copy of the complaint and a copy of the report of investi- 
gation made by the Department were served upon respondent 
on March 28, 1958. A copy of the report of investigation was 
served upon complainant on March 31, 1958. 


Respondent filed an answer on May 6, 1958, denying that 
complainant was authorized to purchase the carload of potatoes. 
Respondent alleges that he did not accept the shipment and that, 
to assist complainant to mitigate damage, respondent sold the 
potatoes for complainant’s account for net proceeds of $335.89, 
which amount he is ready, willing and able to pay to com- 
plainant. 


Pursuant to section 7(a) of the act, orders were issued on 
June 10 and June 26, 1958, for the payment of $335.89, by 
respondent to complainant as an undisputed amount (17 A.D. 
569, 588). 


The oral hearing was held at Philadelphia, Pennsylvania, on 
May 27, 1959. Respondent was represented by counsel at the 
hearing. The deposition of Jack Gendelman was offered and 
received in evidence on behalf of complainant. Respondent testi- 
fied on his own behalf and also submitted the deposition of 
Harry Lebo. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack Gendelman, doing busi- 
ness as Chicago Potato Exchange, whose business address is 
1425 South Western Avenue, Chicago, Illinois. 


2. Respondent is an individual, Charles Badler, doing busi- 
ness as R. C. Badler, whose business address is 203 Produce 
Building, 2nd and Dock Streets, Philadelphia, Pennsylvania. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On August 28, 1957, in the course of interstate commerce, 
respondent authorized complainant to purchase for respondent’s 
account one carload of U.S. No. 1 Russet potatoes in 50-pound 
bags, one carload of standard potatoes in 100-pound bags, and 
one carload of U.S. No. 1 Baking potatoes in 100-pound bags, 
at the best price obtainable. For his services, complainant was 
to receive a commission of 10 cents per hundredweight. 


4. Qn August 29, 1957, complainant purchased for respond- 
ent’s account one carload of U.S. No. 1 Russets and one car- 
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load of standards. Complainant advised respondent of these 
purchases by telephone. Respondent told complainant to try to 
purchase a carload of Bakers to arrive in Philadelphia for the 
market of the following Tuesday. 


5. The two carloads of potatoes were shipped to and ac- 
cepted by respondent. Complainant paid the seller the purchase 
prices and respondent paid complainant the purchase prices, 
plus the agreed commission. 


6. On August 30, 1957, complainant purchased for respond- 
ent’s account 360 sacks of U.S. No. 1 Baker Russet Washington 
potatoes, 10 ounce minimum, at $3.90 per bag delivered Chicago, 
on the basis of “Inspected and Accepted track Chicago’. At the 
time of purchase, the potatoes were in car BRE 75713 on track 
at Chicago. Complainant prepared and sent his invoice showing 
a purchase price of $1,404, less freight charges to Chicago of 
$652.92, plus commission of $36, or a net amount of $787.08. 
Complainant paid the seller, Gus H. Kury, the purchase price 
of $1,404, less the freight charges, or a net amount of $751.08. 


7. Complainant ordered car BRE 75713 shipped to respond- 
end and the carload arrived at Philadelphia the evening of 
September 2, 1957. Respondent ordered a federal inspection 
which was made September 3, 1957, at 1 p.m. The certificate 
states, in part, as follows: 


“Quality: Generally slightly skinned, well to fairly well 
shaped, clean, fairly bright to bright in appearance. Grade 
defects average 2%, mostly cuts and bruises. 

“Condition: Stock is generally firm. Range from 5 to 16%, 
average approximately 10% damage by slightly sunken dis- 
colored areas, with underlying flesh chalky to brown and 
discolored. In 40% of samples no soft rot, in 20% 1 to 
2%, in 40% 4 to 8% averaging 3% Soft Rot in various 
stages. 

“Grade: Now fails to grade U.S. No. 1, 8 ounces minimum 
only on account of excessive discoloration and soft rot. 
“Remarks: Inspection and certificate restricted to product 
and lading in upper 8 layers of load.” 


8. On September 3, 1957, at 1:12 p.m., respondent advised 
complainant by telegram of the foregoing inspection and added, 
“Must have one dollar allowance on each bag or handle for 
your account. Please advise immediately”. Complainant replied, 
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“Re your wire BRE 75713 sorry we your agent bought for 
your account nothing we can do”. Respondent sent the following 
telegram on September 4, 1957: 


“RE BRE 75713 NEVER INSTRUCTED YOU PUR- 
CHASE THIS CAR NEITHER DID WE RECEIVE 
ANY CONFIRMATION. THE FIRST KNOWLEDGE 
CONCERNING THE CAR WAS ITS APPEARANCE 
ON OUR TRACK LIST YESTERDAY MORNING AT 
PHILA. PRODUCE TERMINAL LATER IN THE 
DAY WE RECEIVED INVOICE IN THE MAIL STOP 
NOT WITHSTANDING WE ARRANGED FOR GOV- 
ERNMENT INSPECTION WHICH SHOWED UP 
PRETTY BAD AS PREVIOUSLY DESCRIBED AND 
BASED ON THIS WE OFFERED TO ACCEPT CAR 
AT ONE DOLLAR ALLOWANCE PER BAG LESS 
THAN INVOICE PRICE IF THIS IS SATISFACTORY 
ADVISE BY WIRE IMMEDIATELY IF NOT KIND- 
LY ARRANGE TO MAKE DISPOSITION AT ONCE 
OR CANCEL ENTIRE TRANSACTION STOP IF 
WE FIND THAT CAR STILL LISTED IN OUR 
NAME TOMORROW MORNING WE SHALL PRO- 
CEED TO SELL CAR FOR THE ACCOUNT OF 
WHOM IT MAY CONCERN.” 


The same day, complainant answered: 


“RE YOUR WIRE TODAY BRE 75713 THIS CAR 
YOURS AND PART OF THREE CAR ORDER STOP 
WE HOLDING YOU FOR FULL INVOICE PRICE.” 


9. Respondent sold the potatoes in car BRE 75713 between 
the period September 6 and September 13, 1957, for gross pro- 
ceeds of $1,263. The expenses were $927.81, leaving net pro- 
ceeds of $335.19. 


10. Respondent has paid to complainant $335.89, leaving a 
balance due complainant of $451.19. 


11. The formal complaint was filed February 17, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The principal issue joined by the pleadings in this proceeding 
is whether respondent’s representative, Harry Lebo, authorized 
complainant to purchase for respondent the potatoes in car 
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BRE 175713 involved in this proceeding. There is no question 
that Lebo had sufficient authority from respondent to enter 
into the claimed agreement with complainant. 


The evidence establishes that on August 28, 1957, Harry 
Lebo telephoned Jack Gendelman relative to the purchase of 
potatoes. Gendelman testified by disposition that Lebo said he 
wanted one carload of U.S. No. 1 Russets in 50-pound bags, 
one carload of standards in 100-pound bags, and one carload of 
Russet Bakers in 100-pound bags, at the best prices obtainable; 
that he told Lebo he had no such potatoes of his own but he 
would try to buy them off track for Lebo the next morning for 
a brokerage of 10 cents per hundredweight; and that Lebo 
agreed to this. Continuing, Gendelman testified that the next 
day he inspected various carloads of potatoes and purchased 
from Cooney & Korshak one carload of U.S. No. 1 Russets in 
50-pound bags at $3.85 per bag, delivered Chicago, and a car- 
load of standard Russets at $2.75 per bag, delivered Chicago, 
but no Bakers were available; that he went back to his office 
and advised Lebo by telephone of the purchase of the two car- 
loads and that no Bakers were available; that Lebo told him 
to make every effort to purchase the Bakers if they would ar- 
rive in Philadelphia for the Tuesday market; and that the fol- 
lowing day he inspected and purchased a carload of Bakers for 
respondent. 

Lebo denies in his deposition that he authorized complainant 
to act as respondent’s broker in purchasing the first two car- 
loads of potatoes and stated that he understood complainant 
was the owner of the potatoes. According to Lebo, Gendelman 
said on August 28 that he had a car of Idaho potatoes and a 
car of standards, and that he (Lebo) asked the price and 
Gendelman replied he would let him know the next day. Lebo 
further testified that he asked about Bakers in the conversation 
on August 28 but Gendelman said that he did not have any; 
and that in the conversation on August 29, Gendelman men- 
tioned the Bakers but he told Gendelman to forget about them 
because he (Lebo) was going to Atlantic City and he would 
call Gendelman about them when he returned on Tuesday after 
Labor Day. Badler testified that he listened to the telephone 
conversations on an extension. His testimony is substantially 
the same as that of Lebo. 

As pointed out in complainant’s brief, the fact that Gendel- 
man did not quote any prices in the August 28 conversation 
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indicates that he did not own any potatoes at that time and 
that, to the contrary, he was to locate and purchase them for 
respondent. Complainant’s testimony is further supported by 
the fact that the purchase prices paid by him in all three in- 
stances were the same as those for which respondent was in- 
voiced. Furthermore, typed on each of these invoices were the 
words “Bought For Your Account R. C. Badler” and each 
also had a charge for brokerage. No objection was made by 
respondent to the first two invoices and he paid brokerage to 
complainant on these two cars. The third invoice was received 
by respondent prior to noon on September 3, 1957. Respondent 
did not object to this invoice in his telegram sent at 1:12 p.m. 
the same day, but instead he asked for an allowance of $1 
per bag. 


It is respondent’s position that the telegram of September 3, 
1957, was preceded by an oral conversation between Lebo and 
complainant. Lebo testified that on the morning of September 
3 he inspected various cars which were shown on the railroad’s 
track list as being consigned to respondent, including car BRE 
75713; that he found out from respondent’s office that it had 
no record of such car being ordered by respondent; and that 
prior to the sending of the telegram asking for an allowance he 
telephoned Gendelman and told him that he (Lebo) had not pur- 
chased the potatoes and they were in poor condition; and that 
Gendelman replied he had purchased them for respondent as a 
broker and Lebo could do with them as he saw fit. According to 
Badler, he listened to this conversation and Gendelman said he 
would give respondent a 50-cent per bag allowance but Lebo 
asked for a $1 per bag allowance, and that the telegram of 
September 3 was sent as a result of that conversation. Gendel- 
man denies that he had any conversation with Lebo prior to 
receiving the wire of September 3. There is nothing in this 
wire which remotely indicates a prior telephone conversation 
and such conversation was never mentioned by respondent prior 
to the oral hearing. We must conclude, therefore, that respond- 
ent has failed to establish that such conversation took place. 


Complainant had the burden of proving by a preponderance 
of the evidence that he was authorized by Harry Lebo to pur- 
chase the potatoes in car BRE 75713 for respondent’s account. 
After a careful consideration of all the evidence, it is concluded 
that complainant has sustained this burden. The failure of re- 
spondent to pay to complainant the balance due of $451.19 is 
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in violation of section 2 of the act. This figure is the invoice 
price of $787.08, including brokerage, less the $335.89 already 
paid by respondent to complainant. Reparation should be 
awarded to complainant in the amount of $451.19, with interest. 
As requested by complainant, interest should also be awarded 
on the $335.89, paid by respondent as an undisputed amount. 
In the order of June 26, 1958, awarding this undisputed amount, 
no interest was provided for because respondent urged that 
the sum of $335.89 had been previously tendered to complain- 
ant and refused. The evidence shows that during the investiga- 
tion of the informal complaint, respondent offered to settle for a 
larger amount which was refused, but there is nothing to 
show a tender of $335.89 as an undisputed amount. 


Complainant in his brief directs attention to the testimony 
of Badler that, at the time of the transaction involved herein, 
Lebo was “working partners with me” on a 40-60 basis and 
had been for the past year and one-half, and that his duties 
were that of a salesman and buyer. Lebo also testified that he 
was Badler’s partner in August 1957. On the basis of this 
evidence complainant requested that any award to complainant 
be issued against both Lebo and Badler, rather than Badler 
alone. The records of the Department show that Badler was 
licensed as an individual at the time of the transaction in ques- 
tion and the formal complaint was filed against Badler as an 
individual. The testimony referred to is not sufficient to establish 
that a partnership in the legal sense existed between Lebo and 
Badler. But asuming there was a partnership, it has not been 
shown that the transaction involved herein was for and on 
behalf of such partnership. Accordingly, complainant’s request 
is denied. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $451.19, with interest thereon 
at the rate of 5 percent per annum from October 1, 1957, until 
paid, and interest on the amount of $335.89 at the rate of 5 
percent per annum from October 1, 1957, until July 1, 1958. 


The facts shall be published. 
Copies shall be served upon the parties. 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 198 


(No. 6410) 


LIPMAN & LIPMAN, INC. v. CANGELOSI TOMATO Co., INc. PACA 
Docket No. 7478. Decided March 7, 1960. 


New Agreement—Dismissal 


It is concluded that the parties agreed that respondent would handle the 
shipment for complainant’s account. Since respondent has paid the net 
proceeds to complainant, the complaint is dismissed. 


Mr. Ralph R. Quillian, of Hollywood, Florida, for complainant. Mr. Joseph 
F. DiDomenico, of Baltimore, Maryland, for respondent. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed September 12, 1958. 
The formal complaint was filed November 7, 1958. Complainant 
seeks an award of reparation in the amount of $418.31, which 
it alleges is due in connection with car FGEX 57947 of tomatoes 
shipped by complainant to respondent on or about May 7, 1958, 
to be sold by respondent pursuant to a joint account agreement 
between the parties. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on December 17, 1958, and it was given 20 days 
thereafter within which to file an answer. A copy of the report 
of investigation was served upon complainant on December 18, 
1958. Respondent failed to file an answer to the formal com- 
plaint within the specified time and the proceedings as to re- 
spondent were in default. However, respondent submitted an 
answer on January 23, 1959, and filed a petition on February 
17, 1959, to reopen the proceedings after default pursuant to 
section 47.25(e) of the rules of practice (7 CFR 47.25 (e)) and 
allow the answer to be filed. By letter of the presiding officer 
dated May 12, 1959, respondent’s petition was granted and its 
answer was ordered filed. 


Respondent, in its answer, denied liability for the amount 
claimed by complainant. Respondent alleges that the complain- 
ant shipped the tomatoes contained in car FGEX 57947 to re- 
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spondent at Baltimore, Maryland, without any prior discussion, 
agreement, or contract of any type whatsoever between com- 
plainant and respondent. Respondent further alleges that, after 
the tomatoes arrived at destination, it informed complainant of 
their poor quality and condition and that it had not contracted 
to handle this car of tomatoes on any basis; that it was agreed 
between the parties at that time that respondent would handle 
the tomatoes for complainant on a consignment basis; and that 
respondent handled the tomatoes on consignment and rendered 
a proper accounting and paid to complainant the net proceeds 
of $1,672.22, as an undisputed amount. 


Respondent’s request for an oral hearing was denied since 
the amount involved did not exceed $500, and no extenuating 
circumstances were shown which would require an oral hearing. 
The shortened method of procedure was followed in accordance 
with section 47.20 of the rules of practice. Under this procedure, 
complainant filed an opening statement and requested that the 
complaint and exhibits attached thereto be considered as evi- 
dence in the proceeding. Respondent filed an answering state- 
ment. Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Lipman & Lipman, Inc., is a corporation 
whose address is Post Office Box 2951, Hollywood, Florida. 


2. Respondent, Cangelosi Tomato Co., Inc., is a corporation 
whose address is Pennsylvania Produce Terminal, Baltimore, 
Maryland. At the time of the transaction involved herein re- 
spondent was licensed under the act. 


3. On or about May 7, 1958, in the course of interstate com- 
merce, complainant and respondent entered into a joint account 
agreement whereby complainant would divert to respondent at 
Baltimore, Maryland, for disposition the tomatoes contained in 
car FGEX 57947, subject to respondent’s approval of the toma- 
toes after arrival at Baltimore. Complainant represented that 
the tomatoes were U.S. No. 2 grade and that there were 523 
cartons of size 6 x 7 and 197 cartons of size 7 x 7 tomatoes. 
The agreed joint account cost was $3.50 and $2.50 per carton, 
respectively, or a total of $2,323, f.o.b. Fort Pierce, Florida. 


4. The tomatoes in car FGEX 57947 were federally inspected 
at Fort Pierce, Florida, on May 7, 1958, and were certified as 
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U.S. No. 2 grade. Complainant ordered the car diverted to re- 
spondent at Baltimore, Maryland, at 10:30 a.m. May 8, 1958. 


5. Car FGEX 57947, arrived at Baltimore on Saturday May 
10, 1958, for the market of May 12, 1958. On May 12, 1958, 
at respondent’s request the tomatoes were inspected by the 
Standard Inspection Service. The report of inspection states in 
part as follows: 


“Lot averages 5% ripe and firm and 5% turning color 
and the balance mature green. Fully 50% defects, 
chiefly scars with a few shoulder scars and growth 
cracks. 2% Bacterial Soft Rot. Tomatoes not decayed 
are firm and of fairly good weight. Packs tight. Good 
#2 quality.” 


6. On May 12, 1958, respondent advised complainant both 
by telephone and telegram that the tomatoes were of an inferior 
quality, grade, and condition and that they did not meet with 
its approval. Respondent further advised that it would not 
handle the tomatoes on a joint account basis and requested 
complainant to divert the car elsewhere. Complainant author- 
ized respondent to sell the tomatoes for complainant’s account 
and respondent agreed to do so. 


7. Pursuant to the new agreement between the parties, re- 
spondent sold the car of tomatoes for complainant’s account 
and rendered an account sales showing net proceeds of $1,672.22. 
Respondent paid complainant the sum of $1,672.22 as an un- 
disputed amount. 


8. The formal complaint was filed November 7, 1958, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The first question is whether a joint account agreement was 
entered into between the parties on or about May 7, 1958, 
pertaining to the tomatoes contained in car FGEX 57947. The 
formal complaint that is signed and sworn to by complainant 
alleges that such an agreement was entered into. The allega- 
tions in the complaint are supported by several letters and tele- 
grams in the file that are signed by the complainant and ad- 
dressed to respondent, all stating in substance that the respond- 
ent agreed to sell the car of tomatoes for their joint account. 
Even though the answer filed by respondent denies that a 
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joint account agreement was entered into, this allegation by 
respondent is inconsistent with a statement contained in a letter 
in the file dated June 12, 1958, signed by respondent and ad- 
dressed to complainant. 


From the evidence before us, we conclude that a joint ac- 
count agreement was entered into between the parties on May 
7, 1958, under the terms of which complainant was to ship 
the tomatoes contained in car FGEX 57947 to respondent at 
Baltimore, acceptance of the tomatoes under the joint account 
to be subject to respondent’s approval on arrival. 


Complainant shipped the tomatoes pursuant to the joint ac- 
count agreement. Upon arrival at Baltimore, respondent had 
the shipment inspected by the Standard Inspection Service on 
May 12, 1958. On the basis of that inspection, the results of 
which are quoted in Finding of Fact No. 5, above, respondent 
notified complainant that the tomatoes did not meet with its 
approval. We cannot say that this disapproval was arbitrary or 
unreasonable. 


Respondent contends that after the disapproval and rejection 
of the shipment the parties entered into a new agreement pro- 
viding that respondent would sell the tomatoes for complain- 
ant’s account. Complainant denies that it agreed to any such 
arrangement. While the evidence on this point is conflicting, we 
conclude from all the evidence that the parties agreed that 
respondent would handle the tomatoes for complainant’s ac- 
count. 

Respondent has accounted to complainant and paid over the 
net proceeds. There is no proof that respondent violated section 
2 of the act in connection with the transaction here involved 
and the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 6411) 


SOUTHLAND FARMS, INC. v. W. R. REED Co., BROKERS. PACA 
Docket No. 7432. Decided March 7, 1960. 








202 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 201 


Acceptance—Liability 


Respondent accepted the produce and since he failed to prove a breach of 
the warranty of suitable shipping condition, respondent is liable for 
the balance of the contract price. 


Capell, Howard & Cobbs, of Montgomery, Alabama, for complainant. Re- 
spondent pro se. Mr. Patrick C. Murphy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on August 29, 1958, com- 
plainant seeks to recover $1,530, being the total purchase price 
of two truckloads of potatoes allegedly sold to respondent on 
May 26, 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 23, 1958. A copy of the report of investi- 
gation was served upon complainant on October 23, 1958. 


Respondent filed an answer on November 12, 1958, admitting 
liability to complainant in the sum of $1,230, but denying that 
he owed the balance of the alleged purchase price ($300), on 
the ground that the potatoes involved herein were damaged by 
decay upon receipt at destination. Respondent, further, requested 
an oral hearing. 


On December 3, 1958, pursuant to section 7(a) of the act, 
an order for an undisputed amount was issued against respond- 
ent in favor of complainant in the sum of $1,230, with interest 
thereon at the rate of 5 percent per annum from June 1, 1958, 
until paid. This award was paid to complainant by respondent 
on December 31, 1958. 


An oral hearing was held at Jonesboro, Arkansas, on October 
20, 1959. Complainant was not present at the hearing but the 
deposition of its President and General Manager, Cole D. Brown, 
was accepted in evidence by the presiding officer. Respondent 
was represented by counsel at the hearing. 


FINDINGS OF FACT 


1. Complainant, Southland Farms, Inc., is a corporation 
whose address is Post Office Box 1561, Montgomery, Alabama. 
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2. Respondent is an individual, William R. Reed, doing busi- 
ness as W. R. Reed Co., Brokers, whose address is Jonesboro, 
Arkansas. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On May 26, 1958, in the course of interstate commerce, 
complainant sold to respondent two truckloads, or 680 100- 
pound sacks, of U.S. No. 1, Size A, red washed potatoes, at an 
agreed price of $2.25 per hundredweight, f.o.b. Foley, Alabama. 


4. On May 26, 1958, at the request of complainant, respond- 
end confirmed the purchase by telegram, reading: 
“THIS CONFIRMS PURCHASE TODAY TWO LOADS 
340 SACKS EACH. USONEA WASHED PONTIACS 
225 CWT FOR OUR TRUCKS FOLEY. WE AGREE 
PAY YOUR PRODUCE DRAFTS WHEN DUE. W. 
R. REED CO.” 


5. On May 26, 1958, pursuant to the foregoing contract, 
potatoes meeting contract specifications were loaded by complain- 
ant onto respondent’s trucks at Foley, Alabama, for shipment 
to respondent at Jonesboro, Arkansas. 


6. The two shipments represented by complainant’s invoices 
P-059 and P-060 were each federally inspected at shipping point 
on May 26, 1958. The inspection certificates A-08634 for load 
P-059 and A-08637 for load P-060 showed the loads respectively 
to be washed round red potatoes, U.S. No. 1, Size A, fairly 
clean, mostly moderately, many badly, some slightly skinned, 
no soft rot, and washed round red potatoes, U.S. No. 1, Size 
A, fairly clean, mostly moderately, many badly, some slightly 
skinned, less than 1% of 1% soft rot. 


7. The shipment under invoice P-059 was completed and left 
at 2:30 p.m., May 26, 1958. The shipment under invoice P-060 
was completed and left at 7 p.m. on May 26, 1958. 


8. Both loads of potatoes arrived at Jonesboro, Arkansas, 
on the afternoon of May 27, 1958, where they were accepted by 
respondent and resold. 


9. On May 30, 1958, respondent, by long distance telephone 
call, advised complainant of some claimed decay in some of the 
bags on load P-060 and requested an adjustment. Complainant 
agreed to an adjustment of $63, and mailed its check for such 
amount to respondent. 
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10. No official inspections were made of the potatoes at 
destination. 


11. There were no further communications between com- 
plainant and respondent until on or about June 6, 1958, when 
complainant was notified that the drafts drawn on respondent 
for payment of the potatoes had not been paid. 


12. The formal complaint was filed on August 29, 1958, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Complainant seeks to recover from respondent the sum of 
$300, representing the amount in dispute on the unpaid pur- 
chase price of two truckloads of potatoes. Respondent admits 
accepting the potatoes involved herein, and has paid $1,230, 
with interest, to complainant as an undisputed amount due and 
owing in connection with this transaction. Respondent, however, 
denies liability for the full purchase price and claims an allow- 
ance of $300 on the ground that the potatoes contained in one 
load were received in a state of decay in violation of the con- 
tract, which breach resulted in a loss when these potatoes were 
resold. 


The contract called for red washed potatoes grading U.S. No. 
1, Size A, f.o.b. Foley, Alabama. Both loads of potatoes were 
federally inspected at time of shipment. The inspection certifi- 
cate issued on the loads of potatoes show that each graded 
U.S. No. 1, Size A, in accordance with contract terms. The load 
of potatoes identified as load P-059 left Foley, Alabama, the 
loading point, at 2:30 p.m. on May 26, 1958, immediately after 
inspection was performed. The load identified as P-060 left 
Foley, Alabama, at approximately 7 p.m. on May 26, 1958, 
immediately after completion of inspection. Both loads of pota- 
toes arrived at Jonesboro, Arkansas, on May 27, 1958, without 
any undue delay in transit. Respondent did not obtain an in- 
spection of the potatoes on arrival, but made only a superficial 
examination thereof and then reshipped the potatoes for sale. 
The first notice to complainant of any alleged defects in the 
potatoes was by means of a telephone call from respondent on 
May 30, 1958. As a result of the telephone call, complainant 
did allow to respondent a rebate of $63 on invoice P-060, and 


i 
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mailed its check for such sum to the respondent, which check 
was accepted and cashed by respondent. 


Respondent admits that he accepted both loads of potatoes, 
resold them, and made no complaint with respect to them until 
May 30, 1958, or three days after arrival. See 7 CFR 46.2(s). 
Accordingly, having accepted the potatoes, respondent is liable 
for the purchase price, less the damage, if any, sustained by 
respondent as the result of a breach of contract on the part of 
complainant. Antigo Potato Brokerage Exchange v. W. R. Reed 
Co., Brokers, 18 A.D. 859. Since the transaction involved herein 
was an f.o.b. sale by description, the implied warranty of suit- 
able shipping condition arises in favor of the buyer, respondent 
here. Samuel P. Mandell Co. v. Sam Catanzara 17 A.D. 21. The 
burden is upon respondent to establish, however, by a prepond- 
erance of the evidence, the breach of this warranty and the 
damages arising therefrom. Piazza Co. v. J. Bere Fruit Co., 
13 A.D. 400. 

The only evidence contained in the record as to the condition 
of the potatoes on arrival, identified as load P-059, relates to 
respondent’s testimony in connection with his superficial exami- 
nation of the shipment after its arrival in Jonesboro; his addi- 
tional testimony that the potatoes, after sale by him, were re- 
turned to him by his customers; and that the potatoes then 
had to be reworked, resulting in a loss to respondent. Respond- 
ent testified that his sale records show that he sold this load 
of potatoes for gross returns of $903.55 and that, excluding 
from this the expenses incident to reworking, a net loss of $300 
was incurred by him. The sale records were not produced at the 
hearing, however, and there is no other evidence as to the con- 
dition of the potatoes on arrival. 

A resume of the evidence shows that the shipments herein 
were federally inspected and certified as being U.S. No. 1 at 
shipping point; that no inspection, beyond a cursory examina- 
tion by respondent, was made of the potatoes upon arrival at 
destination; and that respondent’s testimony regarding the 
condition of the potatoes at the time of reworking was based 
upon his observation some three days after arrival at destina- 
tion of the potatoes in load P-059. It is concluded that respond- 
ent has failed to sustain his burden of proving, by a prepond- 
erance of the evidence, a breach of the warranty of suitable 
shipping condition. 

The failure of respondent to pay to complainant the dis- 
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puted amount of the purchase price of the two truckloads of 
potatoes in the amount of $300 is in violation of section 2 of 
the act. Reparation should be awarded to complainant in that 
amount, with interest. 


ORDER ) 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $300, with interest 
thereon at the rate of 5 percent per annum from June 1, 1958, 
until paid. 

The facts and circumstances hereof shall be published. 


Copies hereof shall be served upon the parties. 


(No. 6412) 


ROLLIE BALDWIN Co. v. PENN PRODUCE Co. OF ALLENTOWN, PA. 
PACA Docket No. 7465. Decided March 11, 1960. 


Constructive Acceptance—Breach of Contract— i 
Damages—Setoff 


Failure to give a timely notice of rejection constitutes a constructive ac- 
ceptance. Respondent is liable for the contract price less damages re- \ 
sulting from complainant’s breach of the contract. Since the amount 
of damages sustained by respondent equals the sum due complainant, ) 
the complaint is dismissed. 


Complainant pro se. Perkin, Twining & Dower, of Allentown, Pennsylvania, 
for respondent. Mr. Frederick W. Woodley, Presiding Officer. | 


Decision by Thomas J. Flavin, Judicial Officer. } 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed December 23, 1957, ! 
and the formal complaint was filed July 9, 1958. Complainant 
seeks an award of reparation in the amount of $769.26, which 
is alleged to be the loss sustained as the result of respondent’s 
rejection without reasonable cause of a truckload of grapes 
sold to respondent on or about September 28, 1957. 


A copy of the report of investigation prepared by the De- 
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partment and a copy of the complaint were served upon re- 
spondent on December 20, 1958. A copy of the report of investi- 
gation was served upon complainant on December 22, 1958. 

Respondent filed an answer on January 8, 1959, denying that 
it violated the act and alleging that complainant failed to de- 
liver a weight certificate as specified in the memorandum of 
sale and that there was a shortage in weight of at least 997 
pounds and many of the grapes were smashed. Respondent re- 
quested an oral hearing. 

An oral hearing was held at Allentown, Pennsylvania, on 
May 28, 1959. Rollie Baldwin appeared and testified on behalf 
of complainant. Respondent was represented by counsel and 
four witnesses testified on its behalf. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Rollie Baldwin, doing busi- 
ness as Rollie Baldwin Co., whose address is 500 Freeman Street, 
Anna, Illinois. At the time of the transaction involved herein, 
Rollie Baldwin Co. was a partnership composed of Rollie Bald- 
win and Martha Baldwin. 


2. Respondent is a partnership composed of Morris H. 
Mayer and Raymond Scrody, doing business as Penn Produce 
Co. of Allentown, Pa., whose address is 714 Liberty Street, 
Allentown, Pennsylvania. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On September 28, 1957, in the course of interstate com- 
merce, Rollie Baldwin Co. sold to respondent one truckload of 
juice grapes, consisting of approximately 500 bushel baskets of 
U.S. No. 1 niagara grapes at $110 per ton and 100 bushel 
baskets of U.S. No. 1 concord grapes at $85 per ton, net weight, 
baskets included, delivered Allentown, Pennsylvania. The con- 
tract further provided that the grapes would be shipped in a 
truck with a blower; that the U.S. inspection certificate would 
be delivered to respondent; that the truck would arrive on 
October 2 or 3, about noon, and not earlier; and that respond- 
ent would give the truck driver a check for the purchase price. 
The contract was negotiated by a broker, J. S. Neill, Watkins 
Glen, New York, who issued a standard memorandum of sale 
correctly showing the agreed terms and sent copies to the parties. 


4. On October 2, Rollie Baldwin Co. shipped by truck from 
the vicinity of Benton Harbor, Michigan, 454 baskets of niagara 
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grapes and 100 baskets of concord grapes. On October 3, Rollie 
Baldwin telephoned Morris Mayer and said that the truck 
would arrive after 12 noon because it left later than expected. 
Subsequently, Mayer was advised by the truck driver that he 
would arrive between 5 and 6 p.m. 


5. The truck arrived at Allentown, Pennsylvania, between 
6:30 and 7:30 p.m. October 3, 1957. Respondent’s place of busi- 
ness closed at 5 p.m. and Morris Mayer went home at 6 p.m. He 
returned at 7 p.m. and told the driver he would inspect the 
grapes at noon the following day. Mayer also advised the driver 
that it would be necessary to shut off the refrigerator unit on 
the truck because of a city ordinance. The driver shut off the 
unit. 


6. Mayer inspected the load of grapes prior to noon on 
October 4, 1957, and found that many of the baskets of grapes 
were mashed, particularly in the lower two layers. He telephoned 
Baldwin at 1:30 or 2:30 p.m. and advised that many of the 
baskets were broken, the grapes were mashed, and there was 
short weight. After further conversation concerning an allow- 
ance, Mayer rejected the grapes at 4:30 p.m. or later. 


7. At 8:30 p.m. October 4, pursuant to Baldwin’s instruc- 
tions, the driver transported the truckload of grapes from Al- 
lentown to Canandaigua, New York, where Rollie Baldwin Co. 
resold the grapes on October 5 for gross proceeds of $956.41. 
Rollie Baldwin Co. incurred additional expenses of $103 for 
freight, and $59.06 for brokerage. 


8. The informal complaint was filed December 23, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute with respect to the terms of the contract, 
including the specifications that the truck arrive at Allentown at 
aproximately noon on October 2 or 3, 1957; that the grapes be 
U.S. No. 1 grade on arrival; and that the U.S. shipping point 
inspection certificate be delivered to respondent. As contended 
by respondent, Rollie Baldwin Co. breached all three of these 
contract specifications. Rollie Baldwin testified that in his opin- 
ion the grapes were U.S. No. 1 when shipped but that they were 
not federally inspected at that time. Admittedly, the truck did 
not arrive at Allentown until about 7 p.m. October 3, 1957. As 
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to the quality and condition of the grapes on arrival, several 
prospective grape buyers and Lloyd H. Auman, Allentown in- 
spector of weights and measures, testified that they saw the 
grapes in the truck on October 4, 1957, and that most of the 
baskets in the lower layers, and the contents, were smashed, 
and juice was running out of the rear of the truck in a steady 
stream. Mayer testified to the same effect. It was the opinion of 
these witnesses that the condition of the containers and contents 
was due to improper loading and rough handling in transit. As 
mentioned by respondent, the refrigeration unit was shut off 
at Allentown for a considerable period, but this appears to have 
had little, if any, bearing on the condition of the grapes. 


Respondent also contended that the weight of the grapes was 
less than shown on the invoice received from Rollie Baldwin Co. 
The invoice shows 454 bushels of white grapes (niagara) weigh- 
ing 23,245 pounds and 100 bushels of blue grapes (concord) 
weighing 5,510 pounds. The only evidence supporting respond- 
ent’s contention is the testimony of Auman that he weighed 
the 100 baskets of concord grapes on the rear of the truck and 
found they weighed 4,513 pounds. He added, however, that this 
loss of weight was probably due to the crushing of the grapes 
and the resulting loss of juice. 


Complainant contends that respondent is liable for the loss 
sustained because it accepted the truckload of grapes by failing 
to reject within a reasonable time. Under the regulations, with 
respect to truck shipments, the buyer must take action to 
notify the seller of his rejection of the produce within six 
hours after receipt of notice of arrival of the produce. Failure to 
give notice of rejection within the six hours results in an ac- 
ceptance of the shipment by the buyer (7 CFR 46.2(r) and (s)). 
Mayer received notice of arrival of the truck at approximately 
7 p.m. October 3, 1957. It appears from the evidence that Mayer 
and Baldwin discussed the condition and weight of the grapes 
in several telephone conversations during the afternoon of Oct- 
ober 4, and attempted to reach a basis for settlement, but were 
unable to do so. It is not clear from this evidence exactly when 
respondent rejected or refused to accept the shipment. Com- 
plainant alleged that the rejection was made at 7:30 p.m. Auman 
testified that respondent requested him to weigh the grapes at 
5 p.m. and that he did so at about 6:30 or 7 p.m. It is probable, 
therefore, that notice of rejection was given at 7 or 7:30 p.m. 
In any event, notice of rejection was not given prior to 4:30 
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p.m., the time of rejection stated in respondent’s answer. So, 
whether the time for giving notice of rejection is computed as 
beginning at 7 p.m., October 3, or at the opening of respond- 
ent’s business on the morning of October 4, 1957, it is clear 
that notice of rejection was not given within the required 
six-hour period. Under the regulations, therefore, respondent 
is deemed to have accepted the shipment and to have become 
liable for the balance of the purchase price, less damages, 
if any, resulting from the breach or breaches of the contract 
by Rollie Baldwin Co. Respondent’s rejection of the shipment 
following its constructive acceptance constituted a violation of 
section 2 of the act. 

Following the rejection, Rollie Baldwin Co. resold the grapes 
on October 5, 1957, for gross proceeds of $956.41 and incurred 
expenses on such resale of $103 for freight and $59.06 for 
brokerage. Complainant also claims other expenses were in- 
curred for telephone calls and telegrams but it has not been 
proven that these were incurred in connection with the resale. 
The amount due complainant is the difference between the con- 
tract price of $1,512.65, less the resale net proceeds of $794.35, 
or $718.30. 

The remaining question concerns the damages, if any, sus- 
tained by respondent. When the buyer, as here, has accepted the 
goods, the proper measure of damages is the difference between 
the value of the goods actually delivered at the time of delivery 
to the buyer, and the value the goods would have had at that 
time if they had met the specifications of the contract. Kirby 
and Little Packing Co. v. United Fruit & Produce Co., 16 A.D. 
1066. In the absence of other evidence, the delivered price of 
$1,512.65 is accepted as evidencing the value of grapes meeting 
the specifications of the contract. The market value of the pro- 
duce actually received may be evidenced by the resale net pro- 
ceeds when resold in a prompt and reasonable manner. The 
net proceeds of $794.35 realized by Rollie Baldwin Co. is ac- 
cepted as representing the value of the grapes actually delivered. 
The damage sustained by respondent is, therefore, $718.30. Since 
this amount is the same as that due complainant, the complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 6413) 


BODINE PRODUCE COMPANY v. C. L. FAIN COMPANY, INC. PACA 
Docket No. 7664. Decided March 16, 1960. 


Rejection Without Reasonable Cause—Damages 


It is concluded that respondent failed to prove a breach of the contract on 
the part of complainant, that respondent’s rejection of the shipment 
was without reasonable cause, and that respondent is liable to complain- 
ant for the amount claimed. 

Mr. T. C. Curry, Growers-Shippers Vegetable Association of Central Cali- 
fornia, Salinas, California. Respondent pro se. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on April 27, 1959, com- 
plainant requests an award of reparation in the sum of $1,187.82, 
which is alleged to be the damages resulting from respondent’s 
rejection, without reasonable cause, of a carload of lettuce pur- 
chased from complainant on November 24, 1958. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on or about May 18, 
1959. A copy of the formal complaint and a copy of the report 
of investigation were served upon respondent on or about 
May 16, 1959. 

Respondent filed an answer on May 21, 1959, alleging—in 
substance—that the load of lettuce was rejected due to the 
presence of worm damage, which rendered the shipment unfit 
for resale in the State of Georgia. 

Although the amount in dispute exceeds $500, the parties 
waived oral hearing. The issues are therefore determined under 
the shortened method of procedure, as set forth in section 47.20 
of the rules of practice (7 CFR 47.20). Pursuant to such pro- 
cedure, complainant filed an opening statement. Respondent did 
not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, Bodine Produce Company, is a corporation 
whose address is Post Office Box 1592, Phoenix, Arizona. 
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2. Respondent, C. L. Fain Company, Inc., is a corporation 
whose address is Georgia State Farmers Market, Post Office 
Box 585, Forest Park, Georgia. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On November 24, 1958, in the course of interstate com- 
merce, complainant sold to respondent 714 18-size cartons of 
Mr. Big Head brand lettuce, at $2 per carton, plus 15 cents 
per carton precooling charge, for a total purchase price of 
$1,535.10, f.o.b. shipping point, Glendale, Arizona. It was agreed 
and understood that the lettuce should grade U.S. No. 1 at 
shipping point. The transaction between the parties was nego- 
tiated by a broker, Merrin-Cravens Company of Atlanta, Georgia, 
who issued a standard confirmation of sale in connection with 
this transaction. 


4. Pursuant to the foregoing contract, complainant diverted 
car FGEX 1410 to respondent at Atlanta, Georgia. This car 
had been shipped from Glendale, Arizona, on November 22, 
where it had been federally inspected and certified as U.S. No. 
1 grade on the date of shipment. 


5. Car FGEX 1410 arrived in Atlanta, Georgia, on November 
28, 1958. On the same day a federal inspection restricted to the 
upper two layers of the load was obtained, with the following 
results, in part, appearing on the certificate of inspection: 


“Quality: *** Grade defects average 10% mostly worm 
damage and broken midribs. 


Condition: *** Wrapper leaves green color. No decay. Head 
leaves: In most cartons from 1 to 2 heads damaged by Pink 
Rib, in many none, averaging 4%. In most cartons none, 
in many from 1 to 2 heads damaged by Tipburn, averaging 
3%. No decay in most cartons, in many from 1 to 2 heads 
averaging 2% Gray Mold Rot in early stage. 

Grade: Now fails U.S. No. 1 only account excessive condi- 
tion factors listed above.” 

6. Upon rejection of the shipment by respondent, car FGEX 
1410 was diverted by complainant to W. Charles Heitmuller 
Company, of Washington, D. C., who resold the lettuce for net 
returns of $347.28. 

7. The formal complaint was filed on April 27, 1959, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


There appears to be no dispute with respect to the fact that 
the transaction of November 24, 1958, provided for an f.o.b. 
sale by description, from complainant to respondent, of a car- 
load of lettuce grading U.S. No. 1 at shipping point, Glendale, 
Arizona, on November 22, 1958. It is apparent that the lettuce 
in car FGEX 1410 met the express warranty of the contract 
with respect to grade at shipping point, for a federal inspection 
of the shipment in Glendale, Arizona, on November 22, 1958, 
resulted in the carload being certified as U.S. No. 1 grade. 


Car FGEX 1410 arrived at contract destination, Atlanta, 
Georgia, on November 28, 1958, where it was rejected by re- 
spondent. Respondent, in its answer, alleges that the reason it 
rejected the shipment in Atlanta was “‘*** due to worm damage 
and other defects.” Since there is no allegation nor proof of 
the breach of an express warranty by complainant, respondent 
is apparently basing its rejection upon a breach of one or more 
of the implied warranties which accompany an f.o.b. sale by 
description. 


Judging from the reason given by respondent for its rejec- 
tion, respondent appears to be arguing that the sale to respond- 
ent by complainant of the lettuce involved herein carried an 
implied warranty that the shipment would be suitable for a 
particular purpose: i.e., resale within the State of Georgia. 
Respondent further appears to argue that the implied warranty 
was breached by the presence in the lettuce of worm damage, 
which was discovered at contract destination, Atlanta, Georgia, 
which damage rendered the lettuce—in the main—unsuitable for 
resale in Georgia due to certain state statutes in force in that 
jurisdiction. 

In order to prove an implied warranty of fitness for a particu- 
lar purpose, the buyer must establish, in part, that it relied 
upon the seller’s skill and judgment in choosing a commodity to 
meet this particular purpose. Western Wholesale Produce v. 
Acme Potato Chip Co., 17 A.D. 1171. It does not appear that 
the buyer here relied upon the judgment of the seller. In fact, 
it doesn’t appear that the seller had any particular skill in this 
area. See, in this regard, Southampton Produce Distribution v. 
D. C. Flores & Co., Inc., 18 A.D. 1282. Upon a careful considera- 
tion of all the evidence, therefore, we are of the opinion that 
respondent has failed to show that it placed any reliance upon 
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the judgment of complainant in the making of this purchase for 
resale in Georgia and that there was, accordingly, no implied 
warranty of suitability for a particular purpose arising in favor 
of respondent. See Michael-Swanson-Brady of Moorhead, Inc. 
v. Backer’s Potato Chip Co., 17 A.D. 651 Anonymous, 10 A.D. 
44; James vy. Catanzaro Banana & Tomato Co., 6 A.D. 577. 


As we have previously stated, the transaction involved herein 
was an f.o.b. sale by description, so that the implied warranty 
of suitable shipping condition would also arise in favor of 
buyer-respondent. Samuel P. Mandel Co. v. Sam Catanzaro, 17 
A.D. 21. With respect to “suitable shipping condition”, section 
46.24(k) of the regulations issued pursuant to the act defines 
this term, in connection with a rolling car, to mean that the 
commodity, at the time of sale, is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract, See La Rosa Tomato 
Distributors, Inc. v. Friedland & Ranzman, 18 A.D. 466; peti- 
tion denied, 18 A.D. 869. Neither party herein alleged that the 
transportation service and conditions involved in this case were 
abnormal, so that, in the absence of an issue and supporting 
evidence on the point, it is concluded that transportation service 
and conditions were normal and that the warranty in this trans- 
action was applicable. 


As the party receiving the benefit of the warranty, the burden 
of proving the breach of same by a preponderance of the evi- 
dence rests upon respondent. L. T. Malone Company v. Jebbia- 
Metz Co. and/or Erick F. Moeller Co., 18 A.D. 1311. Respond- 
ent submitted no evidence in this proceeding. The only evidence 
which may be considered in its behalf, therefore, is that con- 
tained in the report of investigation, as well as those documents 
which form a part of the official records of the Department, of 
which we take official notice. See, in this regard, section 47.7 
of the rules of practice (7 CFR 47.7); and S. N. Beard and 
Company v. Milton Schoenberg, 9 A.D. 893. 


The lettuce was federally inspected at shipping point on 
November 22, but not at the time of sale on November 24. The 
certificate issued at shipping point indicated that the load con- 
tained less than 14 of 1% decay and that defects averaged with- 
in the tolerance allowed under the standards. The U.S. stand- 
ards for lettuce, No. 1 grade, provide that “. . . not more than 
10%, by count, of the heads in any lot may fail to meet the 
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requirements of this grade, including therein not more than 
... 2% for decay.” 


Under the provisions of the standards, set forth above, it is 
clear that the lettuce involved herein could have had a total of 
10% defects at shipping point, while still meeting contract re- 
quirements as to grade at that time. In fact, this would seem 
to be the case, since the certificate issued pursuant to the federal 
inspection at Atlanta shows permanent quality defects, totaling 
10%, listed as being “mostly worm damage and broken midribs.” 
This confirms the findings of the shipping point inspector that 
the grade defects at time of shipment did not exced the 10% 
tolerance provided in the U.S. standards for lettuce of U.S. No. 
1 grade. It would therefore seem to follow that the total of the 
condition defects, averaging 9% at destination, occurred after 
shipment.* 


The issue, therefore, is somewhat narrowed, in that we must 
now consider whether, in the light of the foregoing discussion, 
the condition factors present at destination—as revealed by the 
federal inspection—indicate that the lettuce was not in suitable 
shipping condition on the day it was sold, in breach of the 
warranty. As we stated earlier, this burden rests upon respond- 
ent. In evaluating the federal inspection made at destination, we 
are unable to conclude that the lettuce was not in suitable ship- 
ping condition on the date of sale. It is therefore concluded that 
respondent has failed to sustain its burden of proof in regard 
to breach of this warranty. It is further concluded that, in the 
light of the foregoing discussion, respondent has failed to prove 
that complainant breached any part of the contract between 
the parties and that the subsequent rejection by respondent of 
the shipment involved herein was a violation of section 2 of 
the act. 


The general measure of damages, in an action by the seller 
for non-acceptance of produce, is the difference between the 
f.o.b. contract price and the delivered market value, less freight 
and allowable expenses, realized at the time and place where 
the produce should have been accepted. Gerald F. Bedient v. Lake 
Kenka Grape Juice Company, 16 A.D. 55. The actual market 
value of goods delivered may be evidenced by the resale price 
when such goods are resold in a prompt and proper manner. 


1This conclusion receives support from the inspector’s notes, of which we take judicial 
notice, which indicate that the shipment contained eight-tenths of 1% condition defects at 
shipping point. 
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Kirby & Little Packing Co. v. United Fruit & Produce Co., 16 
A.D. 1066. The seller, however, may exercise a reasonable dis- 
cretion in choosing a market in which the goods may be sold to 
best advantage. Simplot Washington Produce Co. v. Black Pro- 
duce Co., 17 A.D. 692. It appears that the shipment involved 
herein was promptly and properly resold by complainant in 
Washington, D. C. for $1,444, less $1,096.72 for freight and 
allowable expenses, or $347.28. 

The difference between this sum and the f.o.b contract price 
of $1,535.10 is $1,187.82, representing the damage suffered by 
complainant as the result of respondent’s violation of the act. 
Accordingly, an award of reparation in the sum of $1,187.82, 
with interest, should issue in complainant’s favor. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $1,187.82, with interest 
thereon at the rate of 5 percent per annum from December 1, 
1958, until paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6414) 


L. T. MALONE COMPANY v. CHAS. P. Tatt Fruit Co, PACA 
Docket No. 7548. Decided March 16, 1960. 


Petition for Reconsideration—Dismissal 


The order of February 8, 1960, is supported by the evidence of record and 
by applicable principles of law. Complainant’s petition for reconsidera- 
tion is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER AMENDING ORDER OF FEBRUARY 8, 1960, AND 
DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order dismissing the complaint was issued on February 8, 
1960. On February 16, 1960, and within the time prescribed by 
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the Rules of Practice, complainant filed a petition for recon- 
sideration and reopening. 


In the first numbered paragraph of his petition, complainant 
contends that Finding of Fact No. 7 is in error and is not 
based upon any evidence in the record. Finding of Fact No. 7, 
to which complainant takes exception, states that “Subsequent 
to the arrival of the lettuce at respondent’s place of business, 
complainant mailed an invoice dated November 21, 1958, to 
respondent in the amount of $2,205.30 for the truckload of 
lettuce.” Complainant appears to be correct in his contention 
that the evidence does not support a finding that the invoice 
was mailed after arrival of the lettuce. However, complainant’s 
argument that the invoice was mailed on November 21, 1958, 
is based upon material which is not a part of the record in this 
case, since the deposition of Alfred P. Carpenter was not ad- 
mitted in evidence. Inasmuch as a re-examination of the evidence 
of record indicates an error in Finding of Fact No. 7, our 
order of February 8, 1960, is hereby amended to change Finding 
of Fact 7 to read as follows: “Subsequent to the arrival of the 
lettuce at respondent’s place of business, respondent received 
from complainant an invoice dated November 21, 1958, in the 
amount of $2,205.30 for the truckload of lettuce.” 


The matters discussed and contended in the second numbered 
paragraph of complainant’s petition were given full and thor- 
ough consideration in our previous order. Complainant’s con- 
tention that the large number of errors in the transcript of 
the hearing, which were corrected in the Presiding Officer’s 
certification of the record, is sufficient to “re-open the case for 
re-submission of pertinent evidence” appears to be without 
merit. The errors, although numerous, do not materially alter 
the recorded evidence in this case. 


It is concluded that with the above mentioned amendment, 
the order of February 8, 1960, is supported by the evidence of 
record and by applicable principles of law. Accordingly, the 
petition for reconsideration and reopening is hereby dismissed 
without prior service thereof upon the respondent. 


Copies of this order shall be served upon the parties. 
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(No. 6415) 


GEORGE W. HAXTON & SON, INCORPORATED v. ADLER EGG Co. 


PACA Docket No. 7490. Decided March 18, 1960. 


Failure to Accept Delivery—Damages 


Respondent’s failure to accept delivery of the cherries purchased is a viola- 
tion of the act and complainant is awarded damages. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Edward 
A. Kopper, of Woodbridge, New Jersey, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on November 14, 1958, com- 
plainant seeks an award of reparation in the amount of 
$4,658.62. Complainant alleges that in August 1957 it sold to 
respondent 4,000 tins of frozen cherries; that respondent ac- 
cepted 850 tins on which he stills owes $1,351.12; and that 
respondent refused to take delivery of the other 3,150 tins and 
complainant resold them and sustained damages of $3,307.50. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
December 22, 1958. On the same date, a copy of the report of 
investigation was served upon complainant. 


Respondent filed an answer to the complaint on January 21, 
1959, denying liability to complainant for the amount claimed. 
Respondent alleged that he purchased only 1,000 30-pound tins 
of cherries from complainant and not 4,000 tins as alleged in 
the complaint. Respondent admitted in his answer that he owes 
complainant a balance of $1,351.12. Respondent requested an 
oral hearing. 


Under date of February 16, 1959, an order was issued direct- 
ing respondent to pay complainant, as reparation, the undis- 
puted amount of $1,351.12, with interest, which award has 
been paid. This order also directed that respondent’s liability 
for the disputed amount be left for subsequent determination 
in the same manner and under the same procedure as if no 
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order for the payment of the undisputed amount had been issued. 


A hearing was held at New York, New York, on September 
18, 1959. Respondent, David Adler, who was represented by 
counsel, was the only witness to appear and testify at the hear- 
ing. The deposition testimony of E, A. Northrop was received 
in evidence in behalf of complainant. Complainant was not repre- 
sented at the hearing. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, George W. Haxton & Son, Incorporated, is 
a corporation whose address is Webber Avenue, Oakfield, New 
York. 


2. Respondent is an individual, David Adler, doing business 
as Adler Egg Co., whose address is 204 New Brunswick Ave- 
nue, Perth Amboy, New Jersey. At the time of the transactions 
involved herein, respondent was not licensed under the act but 
was subject to license. 


3. On or about August 29, 1957, in the course of interstate 
commerce, complainant sold to respondent 3,000 30-pound tins 
of Grade A, 5 x 1, Blue Boy brand frozen Montmorency cherries, 
at an agreed price of 13 cents per pound, f.o.b. Western New 
York shipping point, for shipment as directed by respondent. 
The agreement between the parties called for payment by re- 
spondent of storage, interest, and carrying charges, after the 
first month, at the rate of 25 cents per 100 pounds. 


4. On or about August 30, 1957, in the course of interstate 
commerce, complainant sold to respondent 1,000 30-pound tins of 
Grade A, 5 x 1, Blue Boy brand frozen Montmorency cherries, 
at an agreed price of 13 cents per pound, f.o.b. Western New 
York shipping point, for shipment as directed by respondent. 
The agreement between the parties called for payment by re- 
spondent of storage, interest, and carrying charges, after the 
first month, at the rate of 25 cents per 100 pounds. The parties 
also agreed that respondent would have the option of cancelling 
the contract through close of business on September 5, 1957. 


5. During the period beginning on or about October 21, 
1957, and ending on or about April 5, 1958, complainant made 
five shipments, containing a total of 850 30-pound tins, from 
loading points in Western New York to respondent at Perth 
Amboy, New Jersey, of the kind, quality, and grade of frozen 
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cherries called for by the contracts between the parties. These 
cherries were accepted and paid for by respondent in full. 


6. On April 24, 1958, in the course of a telephone conversa- 
tion with complainant’s E. A. Northrop, respondent authorized 
complainant to resell for respondent’s account 2,000 tins of the 
3,150 tins of frozen cherries remaining in storage at the best 
available prices. Complainant confirmed this arrangement in a 
wire sent to respondent at 10:45 a.m. on April 24, 1958, reading 
as follows: 


“Confirming phone conversation this morning in which 
you authorize us resell for your account 2,000 cans 
cherries loss including storage charges to be promptly 
paid by you. We will do our best but impossible sell at 
more than 111% cents. We have other customers asking 
us sell their cherries at 1114 cents have been unable 
do so. It is imperative you wire us today accepting 
terms of phone conversation and this telegram also you 
agreed advise soons possible when we may invoice bal- 
ance due you of 1,150 30 pound tins cherries account 
close our fiscal year wire today sure.” 


7. On April 25, 1958, complainant sent a follow-up wire 
advising respondent that it was imperative he answer com- 
plainant’s wire of April 24, 1958. 


8. On or about April 29, 1958, complainant received a reg- 
istered letter from respondent in which respondent admitted 
purchasing only the 850 tins of cherries shipped to him, and 
denied buying from complainant any additional quantities of 
cherries. 


9. On or about April 29, 1958, complainant resold 2,000 tins 
of the frozen cherries to Ocomo Foods Company of Omaha, 
Nebraska, at 1114 cents per pound f.o.b., for net proceeds of 
$6,693. Notice of this resale was given respondent by com- 
plainant in a wire on April 30, 1958, reading in part: 


“Sold yesterday for your account 2,000 cans cherries 
Ocomo Foods Omaha 111% less brokerage. Unless you 
furnish us shipping or invoicing instructions this week 
we will also sell 1,150 cans still due you on contracts 
for your account.” 


10. On or about April 30, 1958, complainant resold the bal- 
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ance of the cherries, 1,150 tins, to Fruitcrest Corporation of 
Brooklyn, New York, at 1214 cents per pound f.o.b., or a total 
of $4,312.50. Notice of this resale was given respondent in the 
following wire from complainant on May 5, 1958: 


“Having received no shipping instructions balance of 
1,150/30# cherries we have sold same for your ac- 
count and look to you to reimburse our loss.” 


11. There is now due and owing respondent to complainant 
the agreed purchase price of 3,150 30-pound tins of cherries 
(94,500 pounds) at 13 cents per pound, or $12,285, plus 7 
months’ storage at 25 cents per 100 pounds, or $1,653.75, or a 
grand total of $13,938.75, less the net proceeds of resale, $11,- 
005.50, or $2,933.25. 


12. The informal complaint was filed April 29, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


At the hearing, the presiding officer denied respondent’s mo- 
tion to dismiss the complaint on the grounds that the Depart- 
ment is without jurisdiction to proceed because respondent was 
not licensed to do business under the act at the time of the 
transactions involved herein, and that the allegations of the 
complaint do not set forth matters or violations contrary to 
section 2 of the act, which deals with unfair conduct. In our 
view, the presiding officer ruled correctly on both grounds in 
denying the motion to dismiss. 


Jurisdiction of the Department is dependent upon the re- 
spondent being licensed or subject to license under the act at 
the time of the alleged violation. James H. Cox v. Louis J. 
Studna, 7 A.D. 900. If respondent was subject to license at the 
time of the alleged violation, then it is completely immaterial 
whether he was in fact actually licensed at the time. That re- 
spondent was subject to license as a dealer purchasing fresh or 
frozen fruits or vegetables in lots of one ton or more in inter- 
state commerce is evidenced by his application on June 18, 
1958, for a license to do business as Adler Egg Co. License No. 
176438 was issued to respondent. At the time of his application 
for a license under the act, respondent paid accrued fees to 
cover the time of the transactions involved herein, thus admit- 
ting license liability for that period. 
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Respondent’s contention that the complaint does not allege 
matters in violation of section 2 of the act is without merit. 
Among other things, section 2(4) of the act provides that it shall 
be unlawful in or in connection with any transaction in inter- 
state commerce for any commission merchant, dealer, or broker 
to fail or refuse truly and correctly to account and make full 
payment promptly in respect of any transaction in any such 
commodity to the person with whom such transaction is had; 
or to fail, without reasonable cause, to perform any specifica- 
tion or duty, express or implied, arising out of any undertaking 
in connection with any such transaction. Turning to the com- 
plaint filed herein, we find it expressly alleges a failure on re- 
spondent’s part to accept and pay for a balance of 3,150 30- 
pound tins of frozen cherries. Such alleged failure on the part 
of respondent, if proven, would obviously constitute a violation 
of section 2(4) of the act. 


Respondent also objected to the receipt in evidence of the de- 
position testimony of complainant’s E. A. Northrop on the 
ground that respondent is entitled to cross-examination of the 
witness, that respondent is entitled to see and examine the 
original exhibits, and that the interrogatories are merely a 
pleading rather than proof. 


Section 47.16 of the rules of practice contains the procedure 
to be followed under the act for the taking and use of deposi- 
tions. Section 47.16(d) (2) provides in part as follows: 


“If the place of business of the opposing party is more 
than 100 miles from the place of the examination, the 
applicant will be required to conduct the examination 
by means of written questions, unless the parties other- 
wise agree or the examiner otherwise orders. If the 
examination is conducted by means of written questions, 
copies of the questions shall be served upon the other 
party to the proceeding at least 10 days prior to the 
date set for the examination, unless otherwise agreed, 
and the other party shall be afforded an opportunity 
to file with the officer cross-questions at any time prior 
to the time of the examination.” 


Under date of May 22, 1959, respondent’s attorney was furn- 
ished with a list of the questions to be propounded to Northrop, 
together with notice of the procedure to be followed in filing 
cross-questions. It appears that respondent did not file any 
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cross-interrogatories. On June 29, 1959, respondent’s attorney 
was served with a copy of Northrop’s deposition and no ob- 
jection was raised to it until the time of hearing. In our view, 
respondent had ample opportunity to cross-examine the witness 
had he so desired. 


We find no merit to respondent’s contention that he is en- 
titled to see and examine the original exhibits. Actually, 12 of 
the 16 exhibits are copies of originals addressed to and pre- 
sumably in the possession of respondent, Exhibits Nos. 6 and 
7 are original documents attached to the deposition. The remain- 
ing two exhibits, 18 and 19, are complainant’s office copies of 
the invoice mailed to the buyers upon resale of the cherries. 


As to the deposition being merely a pleading rather than proof, 
the rules of practice (section 47.16(f)), expressly provided that 
a deposition taken in accord with this section, or in accord 
with the provisions of the Rules of Civil Procedure of the Courts 
of the United States, may be used in a proceeding under the 
act. It also appears from this section that had complainant re- 
fused to offer Northrop’s deposition in evidence, respondent was 
at liberty to offer such deposition, or any part thereof, in evi- 
dence, 


It is complainant’s position that two agreements were en- 
tered into with respondent, one on August 29, 1957, covering 
3,000 30-pound tins of frozen cherries, the other on August 
30, 1957, for an additional 1,000 30-pound tins. Respondent ad- 
mits ordering 1,000 tins under the contract of August 30, 1957, 
and accepting 850 of the 1,000 tins. However, respondent denies 
that he ever ordered or purchased 3,000 tins of cherries from 
complainant on August 29, 1957. 


Respondent testified that in the past 10 to 12 years his vol- 
ume of frozen cherry business was between 500 and 750 30- 
pound tins a year; that his was a small business in which he 
was the sole owner, salesman, buyer, and collector; that he 
handled frozen cherries only as an accommodation product in 
order to sell his eggs; that in the normal course of his busi- 
ness he could not possibly handle 3,000 30-pound tins of cherries; 
and that he could not finance anything like $20,000, which would 
be the approximate amount involved in the purchase of 4,000 
30-pound tins of frozen cherries. 

Complainant’s deposition witness, E. A. Northrop, testified 
that respondent telephoned on August 29, 1957, and, after dis- 
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cussing price per pound and carrying charges, respondent agreed 
to purchase 3,000 30-pound tins of frozen cherries, and that a 
confirmation of sale, on complainant’s invoice form, was mailed 
to respondent on the same day. Northrop testified further that 
on August 30, 1957, respondent agreed to take an additional 
1,000 tins of cherries after being informed that respondent would 
have the option of cancelling through close of business on Sept- 
ember 5, 1957, and that complainant’s confirmation of this sale 
was mailed to respondent on August 30, 1957. According to 
Northrop, during the months of October 1957 and January, 
March, and April, 1958, respondent telephoned complainant on 
five occasions and ordered out a total of 850 tins of cherries, 
the last such shipment being on or about April 5, 1958. There- 
after, Northrop testified, he called respondent on April 24, 1958, 
and received authorization to resell for respondent’s account 
2,000 tins of the cherries, such authorization and resale being 
confirmed by complainant’s wires of April 24 and April 30, 
1958, respectively, to respondent. Finally, this witness testified 
that in the absence of shipping instructions from respondent, 
the balance of the cherries, 1,150 30-pound tins, were resold for 
respondent’s account. 


Respondent denies receiving complainant’s invoice confirming 
the claimed sale of 3,000 tins of cherries to respondent on Aug- 
ust 29, 1959. Northrop testified that the invoice was mailed 
to respondent. Since the contract involved over $11,000, ordi- 
nary business practice would appear to favor complainant’s 
testimony that the invoice was mailed and, this being so, there 
is a legal presumption that it was received. Butler & Bros. v. S. 
D. Monash Produce Co., 11 A.D. 472. As we stated in M. Lapidus 
& Sons v. A. B. Friedman & Company, 8 A.D. 68, “The per- 
centage of United States mail not received by the addressee is 
infinitesimal, and it would seem a rare coincidence that this 
particular piece of mail, the receipt of which . . . would have 
been damaging to respondent, would be the one to be lost.” 
It is interesting to note that in admitting the existence of the 
contract of August 30, 1957, respondent also admitted receiving 
the original of complainant’s invoice confirming the agreement. 


While it is true that an invoice does not represent the con- 
tract between the parties and ordinarily constitutes nothing 
more than a self-serving document, it is for consideration where, 
as here, the existence of an oral contract is in dispute and no 
objection is made by respondent upon receipt of an invoice 
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which sets forth complete terms of sale, including quantity, 
grade, and price, as well as storage, interest, and carrying 
charges. 


The record shows that on April 24, 1958, complainant wired 
respondent confirming a telephone conversation of that morning 
in the course of which respondent authorized complainant to 
resell 2,000 tins of the cherries for respondent’s account. In 
this wire complainant stated that it was imperative that 
respondent reply by wire the same day “accepting terms 
of phone conversation . .. .” On April 25, 1958, com- 
plainant again wired respondent stating that it was “impera- 
tive you answer my wire of April 24.” On April 26, 1958, re- 
spondent wired complainant “Have mailed letter.” Northrop 
testified that this letter from respondent was not received until 
April 29, 1958. On April 30, 1958, and again on May 5, 1958, 
complainant wired respondent advising him of the resale of the 
3,150 tins of cherries. Respondent admitted he received these 
telegrams but made no reply to either. 


Like the invoice, complainant’s telegrams are also self-serving 
documents. But they, too, are for consideration where respondent 
disputes the existence of a contract. It seems to us that upon 
receipt of complainant’s wires of April 24 and 25, 1958, re- 
spondent would have telephoned or wired complainant immedi- 
ately objecting to their contents if they did not correctly set 
forth the respondent’s understanding. The same is true with 
respect to complainant’s wires of April 30 and May 8, 1958. 


Considering all aspects of the conflicting testimony, we ac- 
cept complainant’s version of the transaction, together with the 
documentary evidence in support thereof, as being correct and 
entitled to greater weight. It is therefore concluded that re- 
spondent contracted to purchase a total of 4,000 30-pound tins 
of frozen cherries from complainant, and that respondent’s 
failure to accept and pay for the balance of 3,150 30-pound 
tins of cherries is in violation of section 2 of the act. Com- 
plainant was damaged by such violation in the amount of 
$2,933.25, as set forth in the findings of fact. Reparation should 
be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,933.25, with interest there- 
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on at the rate of 5 percent per annum from May 1, 1958, until 
paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 6416) 


BOLER FRUIT & VEGETABLE COMPANY v. FRANK KENWORTHY 
COMPANY. PACA Docket No. 7688. Decided March 22, 1960. 


Failure to Sustain Burden of Proof—Dismissal 


Since complainant failed to prove the allegations of the complaint, the 
complaint is dismissed. 


Ewers, Toothaker, Ewers, Elick, Jones & Abbott, of McAllen, Texas, for 
complainant. Mr. Warren S. Earhart, of Kansas City, Missouri, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed an informal complaint on April 10, 
1959, and the formal complaint on June 1, 1959, seeking an 
award of reparation against respondent in the amount of 
$426.24. Complainant alleged that on or about July 1, 1958, 
respondent, as broker, sold a carload of tomatoes for complain- 
ant on a delivered basis instead of an f.o.b. basis as authorized 
by complainant and that respondent should be liable for the 
resulting loss of $426.24. 


A copy of the report of investigation prepared by the De- 
partment and a copy of the formal complaint were served upon 
respondent on June 17, 1959. A copy of the report of investiga- 
tion was served upon complainant on June 18, 1959. 


Respondent filed an answer on July 15, 1959, alleging that 
the complaint is barred since it was filed on April 10, 1959, more 
than nine months after the alleged cause of action accrued on 
July 2, 1958. Respondent admitted that he acted as broker for 
both buyer and seller in the transaction but alleged that the 
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buyer offered to purchase the tomatoes on a delivered basis and 
complainant agreed to sell on that basis. Respondent further 
alleged that he prepared a broker’s memorandum of sale show- 
ing the sale of the tomatoes on a delivered basis; that copies 
of this memorandum were sent to the buyer and complainant; 
and that complainant took no exception to such basis of sale 
until after the buyer had paid on such basis. 


Since the amount claimed in the formal complaint did not 
exceed $500, the shortened method of procedure was followed 
as provided by section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to this procedure, complainant adopted its 
complaint and attached exhibits as its opening statement. Re- 
spondent filed an answering statement and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James Austin 
Boler and Edd M. Boler, doing business as Boler Fruit & Veget- 
able Company, whose address is Post Office Box 150, Pharr, 
Texas. 


2. Respondent is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose business address 
is 305 Merchants Produce Bank Building, Kansas City, Missouri. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On July 2, 1958, in the course of interstate commerce, re- 
spondent, as broker, orally sold the 677 lugs of tomatoes in car 
ART 27742 for complainant to Garrett-Holmes & Co., Inc., 
Kansas City, Missouri. Complainant understood that the price 
agreed upon was $1,656.25, f.o.b. Franklin, Texas, whereas re- 
spondent understood that the price was $1,656.25, delivered 
Kansas City, and he so informed the buyer. Respondent prepared 
a@ memorandum of sale showing that the sale was on a delivered 
basis and sent a copy to the buyer and a copy to complainant. 


4. At the time of sale the shipment was enroute to Kansas 
City having been shipped from Franklin, Texas, on July 1, 
1958. On July 2, 1958, at 4 p.m. complainant wired respondent 
as follows: 

“CONFIRMING ART 27742 LUG TOMATOES 135- 
5x5—25-5x6—372-6x6 $2.50 145-6x7 $2.25 FOB 
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STANDARD REFRIGERATION MOP LVIEW TP 
TEXAS MOP.” 


5. On July 4, respondent wired complainant to release the 
shipment to the buyer on arrival. That same day, complainant 
filed a diversion order with the railroad changing the name of 
the consignee from complainant to Garrett-Holmes & Co., Inc. 
at Kansas City. The shipment arrived at Kansas City on July 
7 and the buyer accepted and unloaded the tomatoes. 


6. On July 9, complainant sent to the buyer an invoice show- 
ing a price of $1,656.25 f.o.b. Franklin Park, Texas. Upon re- 
ceiving the invoice, the buyer advised respondent by telephone 
that the basis of sale shown on the invoice was f.o.b. instead 
of delivered. Respondent advised the buyer that the invoice was 
in error and to change it to show a delivered basis. 


7. The buyer sent complainant a check for the invoice price 
of $1,656.25, less freight charges paid by the buyer of $426.24, 
or a net amount of $1,230.01. Complainant acknowledged the 
receipt of the check on July 18, 1958, and advised the buyer 
that the sale was f.o.b., that the buyer had inadvertently de- 
ducted the freight charges, and that it should forward a check 
for the amount of $426.24. On July 21, 1958, the buyer sent 
the following letter to complainant: 


“Replying to your letter of July 18, regarding payment, 
your File No. 1298. At the time we received your in- 
voice, we checked with your broker, Frank Kenworthy 
Co., regarding billing of this car, and he reassured us 
that it was to be billed on a delivered basis, not f.o.b., 
and for us to change your invoice accordingly. In addi- 
tion to those instructions from Frank Kenworthy Co., 
we are holding their confirmation which clearly states 
car sold on delivered basis. 

“If there is any further question regarding this matter, 
we recommend you contact Frank Kenworthy Co.” 


8. The informal complaint was filed on April 10, 1959, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant contends that respondent violated section 2 of 
the act by four negligent acts of omission and, therefore, he 
is liable for the resulting damages. The four acts complained of 
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are as follows: (1) respondent negligently exceeded the author- 
ity given to him by complainant to sell the tomatoes on an f.o.b. 
basis by representing to the buyer that complainant offered to 
sell on a delivered basis, (2) respondent negligently failed to 
send complainant a copy of the memorandum of sale dated July 
2, 1958, wherein the sale was stated to be delivered, (3) re- 
spondent negligently failed to observe in complainant’s telegram 
of July 2, which was received July 3, that the basis of sale was 
f.o.b. and failed to notify complainant of the discrepancy, and 
(4) on or about July 11, 1958, respondent negligently failed to 
observe in complainant’s invoice of July 9 that the basis of 
sale was f.o.b., and failed to notify complainant of the dis- 
crepancy. 

By way of defense, respondent first contends that the com- 
plaint is barred by the nine-month period of limitation in sec- 
tion 6(a) of the act which reads as follows: 


“Any person complaining of a violation of any provi- 
sion of Section 2 by any commission merchant, dealer, 
or broker may, at any time within nine months after 
the cause of action acrues, apply to the Secretary by 
petition. . .” 

The informal complaint was filed on April 10, 1959. If the 
alleged cause of action accrued on July 2, 1958, as urged by 
respondent, then the complaint was not timely filed and the 
Secretary would have no jurisdiction in the matter. Complainant 
argues, however, that the acts complained of continued through 
July 18, 1958, and it was not until this date that the damage 
was inflicted i.e. the buyer failed to pay the alleged f.o.b. price. 


Neither the act nor the regulations contain any provision as 
to when a cause of action accrues. The general rule is that it 
accrues when the right to institute and maintain a suit arises, 
and not before. See Sawyer & Co., Inc. v. Rothstein & Sons, 15 
A.D. 693, Louisville Cement Company v. Interstate Commerce 
Commission, 246 U.S. 638 (1918), Higgins Food Products v. 
H. L. Sparks Co., 18 A.D. 251. Generally a cause of action based 
upon the negligence of an agent accrues at the time of the 
wrongful act. 34 Am. Jur. §181, page 144. Here, only one of the 
alleged negligent acts of respondent occurred after July 10. It 
is unnecessary, however, to further consider this question since 
the complaint must be dismissed for other reasons as will ap- 


pear hereinafter. 
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With respect to the merits of the proceeding, J. A. Boler 
states that he authorized respondent to sell the carload of toma- 
toes for a total price of $1,656.25, f.0.b. Franklin, Texas. That 
this was Boler’s understanding is borne out by the fact that 
this basis of sale is set out in complainant’s confirming wire 
of July 2. Opposed to this evidence, however, respondent states 
in his answer that on July 2, 1958, he talked with Boler and 
the representative of Garrett-Holmes & Co., Inc., on separate 
telephones concerning the sale of the tomatoes; that he con- 
veyed between them various offers and counteroffers; that the 
buyer finally offered to buy the tomatoes on a delivered basis; 
that this offer was relayed to Boler who agreed to sell on that 
basis; and that the buyer was so informed. Respondent’s fore- 
going statement is supported by the fact that he immediately 
prepared a memorandum of sale showing a delivered sale. 


Complainant had the burden of proving by a preponderance 
of the evidence that respondent sold the tomatoes to the buyer 
on a different basis than that authorized by complainant. On 
the evidence submitted, it is concluded that complainant has 
failed to sustain this burden. Compare Nelson & Sons v. Kerzner 
et al, 8 A.D. 48 (affirmed on appeal 12 A.D. 226). 


Complainant next states that respondent failed to send it a 
copy of the broker’s memorandum of sale. But respondent states 
in his verified answer that on July 2, 1958, he mailed copies 
of the memorandum of sale in envelopes with the proper postage 
affixed addressed to complainant at Pharr, Texas, and to Garrett- 
Holmes & Co., Inc., at Kansas City, Missouri; that the envelope 
addressed to complainant showed respondent’s return address; 
and that the copy was never returned to respondent. Proof of 
the mailing of a letter or communication, properly addressed 
and with sufficient postage thereon, gives rise to a legal pre- 
sumption that the same was received by the addressee. M. 
Lapidus & Sons v. A. B. Friedman & Company, 8 A.D. 68; 
Butler & Bros. v. S. D. Monash Produce Co., 11 A.D. 472. The 
evidence shows that Garrett-Holmes & Co. received its copy of 
the memorandum. Boler states that the first time he saw a 
copy of the memorandum was on February 27, 1959, and this 
was received from the buyer. Presumably, it was understood 
that the broker would issue a memorandum of sale so that if 
complainant did not promptly receive a copy it would have in- 
quired about the memorandum. No inquiry was made. It is con- 
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cluded that respondent sent complainant a copy of the memor- 
andum of sale and that complainant received such copy. 


In view of the foregoing conclusions, the other two conten- 
tions of complainant are deemed to be without merit. The com- 
plaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6417) 


THOS. L. FERRARINI & COMPANY v. DU-BAL PACKING COMPANY. 
PACA Docket No. 7690. Decided March 22, 1960. 


Deficit—Failure to Pay 


As there is no showing of negligence on the part of complainant in handling 
this transaction for respondent’s account, respondent is ordered to pay 
to complainant the amount of the deficit incurred. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. T. C. Curry, 
Grower-Shipper Vegetable Association of Central California, Salinas, 
California, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on April 20, 1959, com- 
plainant seeks an award of reparation in the amount of $358.36, 
alleged to be the deficit due in connection with the sale of a 
carload of lettuce consigned to complainant to be sold for re- 
spondent’s account in June 1958. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
June 16, 1959. A copy of the report of investigation was served 
upon complainant’s attorneys on June 4, 1959. Respondent filed 
an answer and counterclaim on June 30, 1959, admitting the 
allegations of the complaint, except for respondent’s “under- 
standing there would be no deficit”” and respondent’s denial that 
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there was any sum due and owing to complainant. In its counter- 
claim, respondent alleges that complainant was negligent in sell- 
ing the carload of lettuce for prices ranging from 25 cents to 
$2 per carton, and contends that there should have been net pro- 
ceeds due respondent from complainant in the amount of $71.14, 
which respondent seeks to recover through its counterclaim. 


Since the amount involved in this proceeding is under $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in Section 47.20 of the Rules 
of Practice. Pursuant to such procedure, complainant filed an 
opening statement and a brief on August 11, 1949. Respondent 
requested that its answer be considered as its answering state- 
ment. Respondent also filed a brief and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Thomas L. Ferrarini, doing 
business as Thos. L. Ferrarini & Company, whose address is 
216 South Water Market, Chicago 8, Illinois. At the time of the 
transaction here involved, complainant was licensed under the 
act. 


2. Respondent is a partnership composed of Frank J. Bales- 
trieri and Clarance J. Molinari, doing business as Du-Bal Pack- 
ing Company, whose address is P. O. Box 254, Salinas, Calif- 
ornia. At the time of the transaction here involved, respondent 
was licensed under the act. 


3. On or about June 3, 1958, in the course of interstate com- 
merce, complainant and respondent entered into a consignment 
agreement whereby respondent was to ship to complainant a 
carload of lettuce to be sold by complainant for the account of 
respondent. 


4. Respondent shipped on June 3, 1958, from Salinas, Cal- 
ifornia to complainant at Chicago, Illinois, car PFE 7209 con- 
taining 640 cartons of Royal Family Brand lettuce, two-dozen 
size. The shipment arrived at Chicago on June 9, 1958, and 
was accepted by complainant. 


5. Upon arrival of the carload of lettuce, complainant un- 
loaded 150 cartons on June 9 and an additional 150 cartons on 
June 10. The remainder of the shipment was unloaded on June 
12, and the lettuce was sold for a gross amount of $530.50. On 





FERRARINI v. DU-BAL PACKING CO. 233 
Cite as 19 A.D. 231 


June 17, 1958, complainant rendered an account sales to re- 
spondent showing expenses incurred in handling the carload of 
lettuce amounting to $888.86, which included freight, demur- 
rage, unloading charges, cartage, and commission. Complain- 
ant’s accounting showed a deficit of $358.36. Respondent has 
not paid complainant this deficit or any part thereof. 


6. An informal complaint was filed on October 21, 1958, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent’s defense for its failure to pay the deficit incurred 
by complainant in disposing of the carload of lettuce for re- 
spondent’s account is based upon the alleged negligence of the 
complainant in the handling of the car. The burden of proof is 
upon respondent to establish by competent evidence that com- 
plainant was negligent in the performance of his duties under 
the contract, and respondent has failed to meet that burden. 
Moreover, respondent admitted to the Department during the 
investigation prior to the institution of formal proceedings that 
conditions in the lettuce market were very poor just after 
arrival of the shipment in Chicago, referring to the condition 
as an “absolute demoralized situation”. There is also some evi- 
dence that the lettuce was only fair quality upon arrival at 
Chicago June 9, six days after shipment; that it contained an 
average of 12% tipburn and 6% slime; and presented a stale 
(opening) appearance. 

It has been consistently held in decisions under the act that 
a commission merchant does not insure the success of an under- 
taking or guarantee against mistakes or errors of judgment. 
Cleveland Vegetable Market Co. v. Simon Siegel Co., 9 A.D. 713; 
Victory Distributing Co. v. Steel City Fruit Co., 12 A.D. 862; 
Anonymous Decision, 15 A.D. 156. In the absence of evidence 
establishing that complainant was guilty of negligence or lack 
of due care in disposing of the carload of lettuce, it follows 
that respondent’s failure to pay promptly to complainant the 
deficit incurred was in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $358.36, 
with interest, and the facts should be published. The counter- 
claim should be dismissed. 


ORDER 
Within 30 days from the date of this decision, respondent 
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shall pay to complainant, as reparation, the sum of $358.36, with 
interest thereon at the rate of 5 percent per annum from July 
1, 1958, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 


Copies of this order shall be served upon the parties. 


(No. 6418) 


VICTOR HOWARD v. ROYAL HOUSE FRvIT, INC. PACA Docket No. 
7797. Decided March 22, 1960. 


Stay Order Vacated 


The reparation awarded in the order of February 9, 1960, shall be paid 
within 30 days from the date of this order. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued February 9, 1960, awarding reparation to 
complainant against respondent. On March 10, 1960, respond- 
ent was given until March 18, 1960, within which to file a 
petition for reconsideration and the order of February 9, 1960, 
was stayed pending the issuance of a further order in this pro- 
ceeding. Respondent has failed to file a petition for reconsidera- 
tion. 


Accordingly, the stay order of March 10, 1960, is hereby 
vacated and the reparation awarded in the order of February 
9, 1960, shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 6419) 


MENDELSON-ZELLER Co., INC. v. UNITED STATES FRUIT Co. PACA 
Docket No. 7762. Decided March 23, 1960. 
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Warranty of Suitable Shipping Condition— 
Transportation Service and Conditions 
Not Normal 


It is concluded that transportation service and conditions were not normal 
and that the implied warranty of suitable shipping condition is not ap- 
plicable. Respondent is ordered to pay to complainant the amount re- 
quested. 

Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. W. D. Morgan, Produce Dealers’ Traffic Service, Minneapolis, Min- 
nesota, for respondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed by Mendelson-Zeller 
Co., complainant’s assignor, on October 30, 1958. The formal 
complaint was filed by complainant on May 27, 1959. Complain- 
ant seeks an award of reparation in the amount of $432.75, 
which is alleged to be the unpaid balance of the purchase price 
due in connection with a truckload of fruits and vegetables sold 
to respondent by complainant’s assignor on June 25, 1958. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on August 28, 1959. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on August 26, 1959. 


Respondent filed an answer to the formal complaint on Sept- 
ember 28, 1959, alleging, in substance, that the shipment in- 
volved herein failed to meet contract requirements as to quality 
and that portions thereof were in unsuitable shipping condition 
at the time of sale, in violation of the implied warranty ac- 
companying the f.o.b. sale. Respondent also denied in his answer 
that any further payment was due complainant on account of 
this transaction. 


Since the amount claimed in this proceeding is less than $500, 
the issues are submitted under the shortened method of pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to this procedure complainant filed an opening 
statement, respondent requested that his verified answer and 
attached exhibits be considered his answering statement, and 
complainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 1 Drumm Street, San Francisco, California. 


2. Respondent is an individual, Harry Truppman, doing 
business as United States Fruit Co., whose address is 827 South 
Fourth Street, Minneapolis, Minnesota. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On June 25, 1958, in the course of interstate commerce, 
Mendelson-Zeller Co., a partnership composed of Palmer C. 
Mendelson and Edward M. Zeller, sold to respondent a truckload 
of fruits and vegetables, in the quantities and at the prices set 
forth below, f.o.b. Los Angeles, California: 





Quantity Description Unit Price Amount 
17 sks Topped beets, 25’s $1.80 $ 30.60 
50 certs Cello celery hearts, 3’s 5.00 250.00 
30 certs Celery cabbage 3.85 115.50 
60 certs Cello carrots 2 M 
48/20 oz. 3.00 180.00 
50 sks Carrots Jumbo 50” 2.25 112.50 
50 certs Celery 3’s 2.35 117.50 
35 erts Cello Caulifiower 12’s 2.75 96.25 
22 sks Topped beets 50# 3.60 79.20 
122 lugs Cardinal grapes 3.60 439.20 
Topice 12.00 
$1,432.75 


The contract between the parties was negotiated by a broker, 
Sam L. Piazza, of 100 North Seventh Street, Minneapolis, Min- 


nesota. 


4. Pursuant to the foregoing contract, Mendelson-Zeller Co., 
on June 25, 1958, shipped to respondent at Minneapolis, Min- 
nesota, a truckload of vegetables and fruits, which shipment 
arrived and was accepted at destination by respondent on June 
28, 1958. The produce was federally inspected in Minneapolis 
the following day, with the inspection being limited to the 
condition of the load. The results of that inspection, in part, 
are as follows: 

Temperature of Product: Next rear door bottom 59°, top 
61°; 14 length, bottom 60°, top 46°; next front end, bottom 
45°, top 51°F. 1%4 length, bottom 60°. 


Condition: . . . crate celery lot: generally fresh and crisp, 
tops green. Decay from 3 to 9%, average 5% mostly Bac- 
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terial Soft Rot affecting few leaves, some Watery Soft Rot 
. . . Cauliflower lot: Decay from 25 to 75%, average ap- 
proximately 50%, generally Bacterial Soft Rot mostly af- 
fecting butts, some affecting flowers . . . Filmed bagged 
Carrots: Generally firm. Decay in most bags from 1 to 
4 roots, (7 to 25%) in many none, average approximately 
10% Watery Soft Rot generally affecting tips of roots... 
25 lb. sacks Beets: Generally firm. Decay in most sacks 
from 1 to 25%, in some none, average approximately 8% 
Watery Soft Rot in various stages, mostly in advanced 
stage. Celery Cabbage lot: Decay from 75 to 90%, average 
80%, generally Bacterial Soft Rot affecting few outer 
leaves. Remainder mostly turning yellow, some fresh and 
green. 


5. On February 1, 1959, all the assets of Mendelson-Zeller 
Co., a partnership, were assigned and transferred to complain- 
ant, Mendelson-Zeller Co., Inc. 


6. Respondent has paid complainant $1,000 on account of 
this transaction. 


7. An informal complaint was filed on October 30, 1958, 
which was within 9 months after the cause of action herein 


accrued, 


CONCLUSIONS 


It is undisputed that respondent bought and accepted the 
shipment of produce involved herein. Having done so, respond- 
ent is liable for the purchase price thereof, less provable damages 
sustained by him as the result of any breach of contract. United 
Packing Co. v. Connecticut Celery Co., 16 A.D. 810; Piazza 
Company v. J. Bere Fruit Company et al, 13 A.D. 400. 

The transaction with which we are here concerned was an 
f.o.b. sale by description; accordingly, there arose an implied 
warranty of suitable shipping condition with respect to the 
commodities involved. Samuel P. Mandel Co. v. Sam Catanzaro, 
17 A.D. 21. “Suitable shipping condition’, in relation to direct 
shipments, means that the commodity, at time of billing, is in 
a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the destination specified in the 
contract. 7 CFR 46.24(j). Respondent alleges, with respect to 
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this warranty, that the transportation service and conditions 
surrounding this shipment were normal between shipping point 
and destination, and that the warranty of suitable shipping con- 
dition is therefore applicable. Complainant, on the other hand, 
takes the position that transportation service and conditions 
were abnormal and that the warranty is therefore inapplicable. 


In support of his position that transportation service and 
conditions were normal, respondent emphasizes the fact that 
the truck was enroute from Los Angeles to Minneapolis for 
only three days and, further, that a quantity of the produce 
comprising the load and of which no complaint is made, i.e., 
122 lugs of grapes, 50 crates of celery hearts, 50 sacks of car- 
rots, and 22 50-pound sacks of beets, suffered little or no deteri- 
oration. 


Complainant, on the other hand, points to the written instruc- 
tions purportedly given to the truck driver (respondent’s ex- 
hibit No. 2) to the effect that the temperature in the truck was 
to be maintained at all times at 36°-38° Fahrenheit, and that on 
arrival at destination the temperature of the products varied 
from 45° to 61°. Complainant takes the position that these cir- 
cumstances were abnormal, thus preventing the application of 
the warranty. 

We are inclined to agree with complainant. The undisputed 
evidence bears out the fact that the produce was in transit 
some three days or more. The certificate of inspection made at 
destination shows the temperatures of the products comprising 
the truckload to range from 45° to 61° at that time. This certi- 
ficate is not impeached. It is our conclusion that these tempera- 
tures were abnormally high; that such temperatures establish 
that transportation service and conditions were not normal; and 
that the warranty of suitable shipping condition consequently 
has no application in this proceeding. Accordingly, respondent 
may not rely upon this warranty as a defense against com- 
plainant in this action for the balance of the purchase price. 


Respondent has paid $1,000 on account, leaving $432.75 due 
and owing on account of this transaction. Respondent’s failure 
to pay this sum is a violation of section 2 of the act, for which 
reparation, with interest, should be awarded. 


ORDER 
Within 30 days from date of this order, respondent shall pay 
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to complainant, as reparation, the sum of $432.75, with interest 
thereon at the rate of 5 percent per annum from July 1, 1958, 
until paid. 

The facts shall be published. 

Copies of this order shall be served upon the parties. 


(No. 6420) 


AROOSTOOK GROWERS & PACKERS, INC. v. LEO YOUNG, INC. PACA 
Docket No. 7661. Decided March 25, 1960. 


Adjustment Agreement—Evidence 
Respondent failed to sustain the burden of proving its version of the adjust- 
ment agreement and respondent is ordered to pay to complainant the 
balance due. 
Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed October 29, 1958. The 
formal complaint was filed January 19, 1959. Complainant seeks 
an award of reparation in the amount of $307.36, which is al- 
leged to be the balance of the total purchase price of two car- 
loads and one truckload of potatoes sold by complainant to 
respondent during March and April 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 18, 1959. On the 
same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice (7 CFR 47.8(c)), failure 
to file an answer would constitute an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent failed to file an answer and was considered in default. How- 








240 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 239 


ever, on June 17, 1959, the Department received a letter from 
respondent in which it stated that the claim had been settled 
in full and on July 23 respondent filed a motion to reopen after 
default under section 47.25(e) of the rules of practice. On 
August 18, it filed a proposed answer. On September 22, 1959, 
after consideration of complainant’s objections, the motion to 
reopen was granted by the presiding officer and respondent’s 
answer was filed. A copy of the answer was served upon com- 
plainant. 


Respondent alleged in its answer that none of the shipments 
were in accordance with the contracts; that complainant agreed 
to reduce the price of each shipment; and that the adjusted 
prices were paid to complainant in full. Respondent further 
alleged that the acceptance and cashing of respondent’s checks 
pertaining to the three loads constitute an accord and satis- 
faction. 

Since the amount claimed did not exceed $500, the shortened 
method of procedure was followed, as provided in section 47.20 
of the rules of practice (7 CFR 47.20). Pursuant to this pro- 
cedure, complainant adopted its complaint and exhibits as its 
opening statement. Respondent requested that its answer be 
considered as its answering statement. 


FINDINGS OF FACT 


1. Complainant, Aroostook Growers & Packers, Inc., is a 
corporation whose address is Post Office Box 663, Houlton, 
Maine. 


2. Respondent, Leo Young, Inc., is a corporation whose ad- 
dress is 33-34 Boston & Maine Produce Market, Boston, Massa- 
chusetts. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


8. On March 27, 1958, in the course of interstate commerce, 
complainant sold to respondent two carloads of U.S. No. 1 
Cherokee potatoes, each load consisting of 1,000 50-pound bags, 
at $3.90 per hundredweight, delivered Charlestown, Massachu- 
setts, or a total price of $3,900. 


4. On March 20, 1958, complainant shipped one carload of 
potatoes in car BAR 7399 from loading point in Maine, and on 
or about March 27, the car was diverted to respondent at 
Charlestown, Massachusetts. On March 27, 1958, complainant 
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shipped one carload of potatoes, BAR 7296, from loading point 
in the State of Maine to respondent at Charlestown, Massachu- 
setts. Both carloads were federally inspected at Dyer Brook, 
Maine, BAR 7399 on March 14 and 15, 1958, and BAR 7296 
on March 18 and 19, 1958. The potatoes were certified to be 
U.S. No. 1, 24% inch minimum, 4 inch maximum. 


5. The two carloads of potatoes BAR 7399 and BAR 7296 
arrived at Boston, Massachusetts, on March 29 and 30, 1958, re- 
spectively. Respondent paid the carrier the freight charges of 
$238.08 per car and accepted the potatoes. Respondent com- 
plained to complainant of the condition of the potatoes and the 
parties agreed to reduce the price from $3.90 to $3.75 per 
hundredweight. The total adjusted price of the two loads, less 
the freight charges paid by respondent, is $3,273.84. Respondent 
has paid $3,123.84, leaving a balance of $150 due complainant. 


6. On April 28, 1958, in the course of interstate commerce, 
complainant sold to respondent one truckload of U.S. No. 1 
Katahdin potatoes consisting of 620 50-pound bags, at $3 per 
hundredweight, delivered Charlestown, Massachusetts, or a total 
price of $930. 


7. Pursuant to the contract of April 28, 1958, complainant 
shipped 620 bags of potatoes meeting contract specifications from 
Houlton, Maine, to respondent at Charlestown, Massachusetts. 
Complainant paid the freight charges. Respondent accepted the 
load of potatoes and paid complainant $775, leaving a balance 
due complainant of $155. 


8. The informal complaint was filed October 29, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


With respect to the first carload of potatoes (BAR 7399) 
respondent contends that complainant represented the brand 
to be “Lighthouse” or Wanna Spud”, whereas the potatoes re- 
ceived were “Special” brand. Further, respondent contends that 
the potatoes looked old and dull. Apparently, respondent’s con- 
tentions are the same as to the second carload. According to 
complainant, no brand was mentioned at the time of sale and 
the only objection made by respondent after arrival of the ship- 
ments concerned the condition of the potatoes. Following the re- 
spondent’s complaint, the parties agreed to reduce the price. The 
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controversy here is whether the reduction was 15 cents per hun- 
dredweight, as contended by complainant, or 15 cents per 50- 
pound bag as contended by respondent. 

The evidence shows that the adjustment agreement was made 
over the telephone between Leo Young, an officer of respondent, 
and Robert A. Hallowell, president of complainant. In addition 
to the conflicting statements of these persons, the record in- 
cludes the statement of Mrs. Patricia Churchill, an employee of 
complainant, that she was present during the conversation and 
that her understanding was that a settlement was reached on 
the basis of 15 cents per hundredweight. The record also in- 
cludes the report of a personal investigation made of respond- 
ent’s files on these two cars by an investigator of the Depart- 
ment on December 8, 1958. The investigator stated that each 
of the invoices on these two cars found in the files had the 
price of $3.90 per hundredweight crossed out and the price of 
$3.60 inserted. He also found a sheet of paper on which was 
written “2 loads .15 off.” 


Since the original price was on a hundredweight basis, it 
seems logical that the adjustment would be on the same basis. 
On the evidence submitted, it is concluded that respondent has 
failed to sustain the burden of proving that the agreed reduction 
in price was 15 cents per 50-pound bag. 


As to the truckload, respondent contends that the contract 
specified “Lighthouse” brand potatoes, size 214 to 314 inches, 
and a price of $1.35 per bag, delivered. Respondent further 
contends that after the load arrived, Leo Young complained as 
to the brand and size, and Hallowell agreed to reduce the price 
to $1.25 per bag. Complainant contends that no size or brand 
was mentioned at the time of sale; that the price was $3 per 
hundredweight; and that the only complaint made by respondent 
thereafter was to the invoice price. According to complainant, 
the price of potatoes dropped after the sale and that was the 
reason for respondent’s complaint. 


Attached to the complaint is a copy of the invoice sent by 
complainant to respondent showing a price of $3 per hundred- 
weight. Also attached to the complaint, is a written statement 
signed by Paul E. London, a farmer of Houlton, Maine, which 
indicates that he was the grower of the truckload of potatoes 
involved herein and that he received payment of $2.40 per 
hundredweight from complainant. Since the freight charge paid 
by complainant from Houlton to Boston is 50 cents per hundred- 
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weight, complainant’s delivered cost was $2.90 per hundred- 
weight. In view of this evidence, it is our opinion that the agreed 
price was $3 per hundredweight and that the brand and size 
were not specified. Respondent had the burden of proving that 
the parties agreed to reduce the price after the arrival of the 
truckload. That complainant did not agree to the claimed re- 
duction is evident from the fact that on May 6, 1958, it in- 
voiced respondent as follows “Amount due on Invoice .25 per 
50+ 155.00.” We conclude that respondent has failed to sustain 
this burden. 

Respondent’s last contention is that complainant’s acceptance 
of three checks constituted an accord and satisfaction as to all 
three shipments. The evidence as to this shows that on March 
31, 1958, respondent sent complainant a check for $5,998.26 
covering four lots of potatoes, including the two carloads in- 
volved herein. Complainant deposited this check on April 8, 
1958. On April 30, 1958, respondent sent complainant a check 
in the amount of $5,017 covering five lots, including the truck- 
load involved herein. Complainant deposited this check on May 
7, 1958. On May 10, 1958, respondent sent complainant a check 
listing five lots of potatoes, none of which are involved herein, 
and the notation “Paid in full to date.” Complainant deposited 
this check on May 22, 1958, after writing on the reverse side 
of the check under the printed notations “Endorsement here 
acknowledges payment in full to date.” and “Endorse other side 
only with terms accordingly”, the words “Exceptions—our lot 
#517, #451, #460 and +522.” 

In a number of decisions under the act, it has been held that 
where there is a bona-fide dispute between the buyer and 
seller as to the amount due for produce sold and the buyer sends 
to the seller a check for less than the contract price marked 
“Payment in full’, or other words indicating that the check is 
tendered in full settlement, the acceptance of such check, with 
or without protest, constitutes an accord and satisfaction. R. 
Patt Brokerage v. Spracale Fruit Co., 17 A.D. 939, 18 A.D. 61; 
Spada Distributing Co., Inc. v. Frank Kenworthy, 17 A.D. 347. 
In the present proceeding, respondent’s two checks for the pur- 
chase prices of the three shipments did not contain any notation 
that they were tendered in full payment. Here, the notation 
was on a subsequent check for other lots not involved herein. 
The acceptance of this check by complainant has no bearing 











244 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 244 


whatever on the three shipments in question and did not con- 
stitute an accord and satisfaction as to them. 


Respondent’s failure to pay to complainant the balance due 
on the three loads of potatoes, a total of $305, is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in that amount, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $305, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6421) 


In re PANNO & SONS, INC. PACA Docket No. 7894. Decided 
March 30, 1960. 


Incorrect Accountings—Suspension of License— 
Consent Order 


Respondent consented to an order suspending its license under the act for 
a 30-day period. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed March 15, 1960, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent repeatedly and 
flagrantly violated section 2 of the act by failing and refusing 
truly and correctly to account and make full payment promptly 
for perishable agricultural commodities received on consignment 
in interstate commerce, and section 9 of the act by failing to 
keep proper account and records. Suspension of respondent’s 
ficense was recommended. 
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A copy of the complaint was served upon respondent on March 
18, 1960. Respondent filed an answer on March 24, 1960, in 
which it waived oral hearing, admitted the allegations of the 
complaint, and agreed and consented to the issuance of an order 
providing for the suspension of respondent’s license for a period 
of 30 days and the publication of the facts and circumstances 
relating thereto. Respondent’s waiver of oral hearing, admission 
of the allegations and consent were conditioned upon complain- 
ant’s agreeing to the issuance of such an order, otherwise it de- 
nied the allegations and requested an oral hearing. Complainant 
consented to and recommended issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Panno & Sons, Inc., is a corporation whose 
address is 1-3 French Market Place, New Orleans, Louisiana. 
The officers of respondent are Sam Panno, Jr., president; Mrs. 
Libby Panno, vice president; and Mrs. John Miceli, secretary- 
treasurer. 


2. Pursuant to the licensing provisions of the act license 
No. 147015 was issued to respondent on August 12, 1953. This 
license has been renewed annually and is presently in effect. 


3. During the period July 1958 through December 1959, re- 
spondent received on consignment 25 shipments of various per- 
ishable agricultural commodities in interstate commerce and 
after having sold said commodities, failed truly and correctly 
to account and remit to the consignors in that it rendered ac- 
countings for less than the correct amounts due and remitted to 
the consignors said lesser amounts. Following a subsequent in- 
vestigation by the complainant, respondent made restitution of 
the underpayments to the respective consignors. 


4, During the period July 1958 through December 1959, 
respondent failed to keep such accounts, records, and memoranda 
as would fully and correctly disclose all transactions involved in 


its business. 


5. Each of the aforesaid officers of respondent was respon- 
sible in whole or in part for the violations of the act set forth 


herein. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 3, re- 
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spondent repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b). By reason of the facts set forth in Finding 
of Fact 4, respondent violated section 9 of the act (7 U.S.C. 
499i) and the regulations issued thereunder (7 CFR 46.15). 

Respondent filed an answer in which it admitted the allega- 
tions of the complaint and consented to a suspension of its license 
under the conditions outlined in the Preliminary Statement. 
Complainant, after taking into consideration the fact that re- 
spondent made restitution to the shippers involved herein, has 
consented to and recommended the issuance of such an order. 
Accordingly, pursuant to section 47.26(b) of the rules of prac- 
tice, such an order should be issued. 


ORDER 


Effective May 2, 1960, respondent’s license is suspended for 
a period of 30 days. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6422) 


PACA Docket No. 7701. Dismissed March 9, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6423) 


PACA Docket No. 7691. Dismissed March 16, 1960, by Thomas 
J. Flavin, Judicial Officer, 


(No. 6424) 


PACA Docket No. 7449. Dismissed March 22, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6425) 


PACA Docket No. 7541. Dismissed March 25, 1960, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 6426) 


PACA Docket No. 7520. Dismissed March 28, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6427) 


PACA Docket No. 7657. Dismissed March 28, 1960, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF NOTICE TO SHOW CAUSE 
(No. 6428) 


PACA Docket No. 7891. Dismissed March 29, 1960, by Thomas 
J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 6429) 


HOWARD HUIZINGER Co. v. GAY PRODUCE COMPANY, INC. PACA 
Docket No. 7853. Reparation of $882 with 5 percent interest 
from May 1, 1959, awarded complainant against respondent 
in order issued March 7, 1960, by Thomas J. Flavin, Judicial 


Officer. 


(No. 6430) 


INTERMOUNTAIN Foop Co. v. WAKE’S OPEN AIR MARKET. PACA 
Docket No. 7839. Reparation of $938.92 with 5 percent interest 
from October 1, 1958, awarded complainant aaginst respond- 
ent in order issued March 9, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 6431) 


M. SINGER’s SONS v. HARRY FRANKLIN INC. PACA Docket No. 
7855. Reparation of $884.38 with 5 percent interest from July 
1, 1959, awarded complainant against respondent in order 
issued March 10, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6432) 


SUMTER COUNTY FARMERS’ MARKET INC. v. JOE THOMAS. PACA 
Docket No. 7854. Reparation of $1,619.80 with 5 percent in- 
terest from July 1, 1959, awarded complainant against re- 
spondent in order issued March 10, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6433) 


ASHBY & CURTIS v. ROCKY MARCIANO ENTERPRISES INC. PACA 
Docket No. 7863. Reparation of $415.70 with 5 percent interest 
from August 1, 1959, awarded complainant against respond- 
ent in order issued March 17, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6434) 


PATRASSO BROS. v. STERK BROS. PRODUCE. PACA Docket No. 
7862. Reparation of $893.95 with 5 percent interest from 
August 1, 1959, awarded complainant against respondent in 
order issued March 17, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6435) 


OAKFIELD & ELBA GROWERS, INC. v. ROCKY MARCIANO ENTER- 
PRISES, INC. PACA Docket No. 7867. Reparation of $1,294 
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with 5 percent interest from April 1, 1959, awarded complain- 
ant against respondent in order issued March 22, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6436) 


L. A. WITHINGTON & COMPANY, INCORPORATED v. AROOSTOOK 
GROWERS & PACKERS INC. PACA Docket No. 7866. Reparation 
of $186 with 5 percent interest from June 1, 1959, awarded 
complainant against respondent in order issued March 22, 
1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6437) 


NEW BERN OIL & FERTILIZER COMPANY v. JIM DOOLEY POTATO 
CHIP, INc. PACA Docket No. 7876. Reparation of $1,190 with 
5 percent interest from July 1, 1959, awarded complainant 
against respondent in order issued March 25, 1960, by Thomas 


J. Flavin, Judicial Officer. 


(No. 6438) 


LEON MORSE WHOLESALE PRODUCE v. BUD THOMPSON WHOLE- 
SALE PRODUCE. PACA Docket No. 7877. Reparation of $3,- 
217.05 with 5 percent interest from November 1, 1959, 
awarded complainant against respondent in order issued March 
29, 1960. by Thomas J. Flavin, Judicial Officer. 


(No. 6439) 


SOUTHLAND PRODUCE CO. v. TINNEY PRODUCE Co. INC. PACA 
Docket No. 7887. Reparation of $2,404 with 5 percent interest 
from November 1, 1959, awarded complainant against re- 
spondent in order issued March 29, 1960, by Thomas J. Flavin, 


Judicial Officer. 
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(No. 6440) 


J. L. WEINSTEIN Co. v. CROUSE PRopUCE. PACA Docket No. 
7864. Reparation of $142.50 with 5 percent interest from 
July 1, 1959, awarded complainant against respondent in order 
issued March 29, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6441) 


KIMBRIEL & COMPANY, INC. v. INDEPENDENT FRUIT Co. PACA 
Docket No. 7885. Reparation of $1,610.45 with 5 percent in- 
terest from November 1, 1959, awarded complainant against 
respondent in order issued March 30, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6442) 


MARION COUNTY GREENHOUSE GROWERS v. FERRIS G. KAZMA. 
PACA Docket No. 7881. Reparation of $557 with 5 percent 
interest from August 1, 1959, awarded complainant against 
respondent in order issued March 30, 1960, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6443) 


VICTOR HOWARD v. ROYAL HOUSE FRUIT, INC. PACA Docket No. 
7797. Order issued March 10, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6444) 


LIPMAN & LIPMAN, INC. v. CANGELOSI TOMATO Co., INC. PACA 
Docket No. 7478. Order issued March 21, 1960, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 6445) 


Roy DELL PACKING Co., INC. v. ONTARIO GROWERS EXCHANGE, 
INc. PACA Docket No. 7834. Order issued March 25, 1960, 
by Thomas J. Flavin, Judicial Officer. 


(No. 6446) 


PRINCETON SALES CORP. v. IDEAL TOMATO COMPANY, INC. PACA 
Docket No. 7622. Order issued March 30, 1960, by Thomas 
J. Flavin, Judicial Officer. 


COURT DECISION 


WILLOW FARMS Dairy, INC. v. EZRA T. BENSON, SECRETARY OF 
AGRICULTURE, AND MARYLAND COOPERATIVE MILK PRODUCERS, 
INC. Decided March 1, 1960. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


Civil No. 11869 


OPINION 


THOMSEN, Chief Judge 


After appealing from the decree dismissing its complaint for 
lack of jurisdiction, Plaintiff has moved for leave, pending the 
decision of its appeal, to pay into the registry of this court 
all sums which it is called upon to pay to the Market Adminis- 
trator by the terms of Milk Marketing Order No. 127. Those 
payments so required to be made to the Market Administrator 
are: (a) Plaintiff’s “net pool obligation” for each month, pay- 
able on the 138th day of the following month, (b) 5 cents per 
cwt. for expenses of administration, payable on the 18th day, 
the amounts deducted pursuant to Order No. 127 from payments 
made by Plaintiff to its producers during the preceding month. 
Plaintiff has filed affidavits in this proceeding in which it is 
estimated that the total amounts so payable on the 13th and 
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18th days of March on account of Plaintiff’s February opera- 
tions will amount to approximately $3,700. 


Plaintiff calls attention to 7 U.S.C. sec. 608c. (14), which pro- 
vides that a handler who violates any provision of the Order 
may be prosecuted and on conviction fined very substantial 
amounts. Plaintiff says that it fears criminal prosecution if it 
does not pay at the time required. Plaintiff further alleges that 
if, on the other hand it pays the money to the Market Adminis- 
trator, the money will be disbursed under the provisions of the 
Order and Plaintiff will have no practicable way of recovering 
the payments if they are held to be illegal. Plaintiff contends 
that it would be inequitable to subject Plaintiff to severe pen- 
alties or to loss of funds “illegally” collected pending its at- 
tempt to obtain an appelate ruling on the question of this 
Court’s jurisdiction. 

The Government and the Cooperative oppose the motion for 
a number of reasons. 


In the first place, the Government states that during the last 
twenty years there has been no criminal prosecution merely 
for failure to make payments due under arrangements similar 
to the present Order, but that it is the regular practice of the 
Government, which the Government proposes to follow in this 
case, to enforce collection under the provisions of sec. 608 (6). 
Mr. Pierson, the United States Attorney, has assured the Court 
that there will be no criminal prosecution of plaintiff for any de- 
fault which may occur before the final decision of the highest 
Court to which this case may be carried and during a reasonable 
time thereafter. This assurance would not, of course, apply to 
any prosecution of proceeding for criminal contempt of an in- 
junction which might be issued by this or any other Court in 
a proceeding under sec. 608a (6) or in other appropriate pro- 
ceeding. en 


The Government notes that this proceeding is brought by 
Plaintiff under the supposed authority of sec. 608c (15) (B), 
and that although this Court has held that Plaintiff has no right 
to proceed under that section at this time, nevertheless, Plain- 
tiff’s contention on appeal will be that the case is properly 
brought under sec. 608¢ (15) (B). The Government, therefore, 
calls the Court’s attention to the provision in sec. 608c (15) 
(B) which states that “the pendency of proceedings instituted 
pursuant to this sub-section shall not impede, hinder, or delay 
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the United States or the Secretary of Agriculture from obtain- 
ing relief pursuant to section 608a (6) of this title.” 


The question arises whether that provision in sec. 608c (15) 
(B) deprives this Court of such power as it might otherwise 
have to enter an interlocutory order in a case in which the 
Court has decided that it has no jurisdiction under a particu- 
lar section but that decision is being challenged on appeal. Mr. 
Perlman, representing the Cooperative, contends that the quoted 
provision is an absolute bar to the relief requested by the motion 
now under consideration. The Government takes the position that 
whether or not the quoted provision is an absolute bar, it is 
nevertheless a statement of Congressional policy which must 
be given great weight, and in this case controlling weight, in 
weighing equities and in deciding whether any interlocutory re- 
lief should be granted. 


It is a troublesome question whether the quoted provision 
completely destroys the power of this Court, but I do not have 
to go that far in this case, because I am satisfied that the provi- 
sion must be thrown into the scales on the side of the denial 
of the motion, along with the language of the Supreme Court 
in U.S. v. Ruzicka, 329 U.S. 287, and that, so aided, Defendants’ 
equities outweigh the equities which do exist on Plaintiff’s side. 

The Court recognizes that some financial loss may be suffered 
by Plaintiff if it has to make payments which it would be un- 
able to recover. It is impossible to tell exactly how great that 
loss might be; but it appears from the affidavits submitted by 
the Government and by the Cooperative in opposition to the 
motion that Plaintiff has offset that loss to some extent, and 
probably to a very considerable extent, by raising the price of 
its milk and dairy products. It is noteworthy that, announcing 
those increases, Plaintiff said: “Any increase in prices on ‘Milk 
Products’ is the result of Federal Milk Marketing Order for the 
Upper Chesapeake Bay area and other contributing operating 
costs resulting therefrom. The Secretary of the U. S. Depart- 
ment of Agriculture signed Order effective January 1, 1960; 
pricing provisions were made effective February 1, 1960.” 

Counsel for Plaintiff has stated to the Court that those in- 
creases do not apply in all of the Plaintiff’s territory, e.g. Fred- 
erick County, where the increases were not put into effect be- 
cause that County is outside the Upper Chesapeake Bay Area. 
Although this fact is not supported by affidavit, the Court ac- 
cepts the statement of Mr. Page, counsel for Plaintiff, has con- 
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sidered it as a fact in weighing the equities, and believes that 
it should be considered as a fact to be jwweighed against the 
affidavits if any other Court should consider this matter. But 
giving effect to Mr. Page’s statement, it still appears that Plain- 
tiff has been collecting since February 1, and apparently will 
continue to collect higher prices on most of its sales, which 
tend to offset the required payments, and which Plaintiff can- 
not practicably refund to its customers and does not offer to 
refund to its customers if it should be victorious in this case. 


It should also be noted that the price to producers goes down 
today, March 1, which will tend to reduce the Plaintiff’s al- 
leged irrevocable injury and may even eliminate it altogether, 
as estimated by Defendants’ affidavits. 


Nevertheless, the Court would be inclined to give Plaintiff 
some relief until the question can be decided by the Court of 
Appeals if it were not for the public policy involved, represented 
by the quoted portion of sec. 608c (15) (B), by the language 
of the Supreme Court in the Ruzicka case, and by the decision 
of Judge Wortendyke in United States v. Ideal Farms, Inc. 
D.W.J., 162 F. Supp. 28, aff’d 3 Cir., 262 F. 2d 334. 


It seems to the Court that Plaintiff’s equities cannot be 
stronger than those of the six handlers who have filed petitions 
with the Secretary under sec. 608a (15) (A), and against whom 
proceedings under sec. 608a (6) will probably be filed, as no 
doubt they will be filed against Plaintiff herein. If Plaintiff is 
entitled to the relief requested in this case, similar relief should 
be granted to those petitioners when they appear as defendants 
in the sec. 608a (6) proceedings, and similar relief should also 
be granted to any other handler who may file a proper petition 
under sec. 608b (15) (A) and thereby qualify for similar con- 
sideration. 


The Court must balance the decision of Judge Wortendyke, 
affirmed by the Third Circuit, against the decision of Judge 
Clary in United States of America v. Lehigh Valley Cooperative 
Farmers, E.D. Pa., 161 F. supp. 185, cited by Plaintiff. 

In weighing these two case, the Court notes first, that the 
payments involved in the Lehigh Valley Case were not of such 
importance to the whole program as the payments involved in 
this case. The payments involved in Lehigh Valley were a com- 
pensatory charge assessed on outside milk; the impact of the 
failure to make those payments would not be anything like as 


ge 
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important as the failure to make the payments involved in the 
case at bar. Moreover, it appears from the record in the Ideal 
Farms case, which was a proceeding under sec 608a (6), that 
the defendant in that case offered to make the same payments in 
escrow or into the registry of the Court that had been ordered 
by Judge Clary in the Lehigh Valley case, and that Judge Wort- 
endyke, despite such offer, issued an absolute injunction against 
the defendant, subject to the provisions contained in the opinion, 
and that this injunction was affirmed by the Third Circuit. 


If this Court were to grant Plaintiff’s motion, a situation 
might develop here similar to that which followed Hood v. U. S., 
1 Cir., 97 F.2d 677, which brought forth the decision reported 
in Green Valley Creamery v. United States, 1 Cir., 105 F. 2d 754. 


The danger of pursuing such a course as was followed in the 
Hood case, or anything like it, is emphasized not only by what 
happened there, but by the language of the Supreme Court in 
the Ruzicka case, which was decided after the Hood case. 


For these reasons I will deny Plaintiff’s motion. 











